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STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

Pl ai nti ff- Appel | ant, FI LED

V.
JUL 13, 2012

David W Stevens,

Di ane M Frengen

Def endant - Respondent - Pet i ti oner . Cerk of Supreme Court

REVI EW of a decision of the Court of Appeals. Affirned.

M1 DAVID T. PRGOSSER, J. This is a review of an

unpubl i shed decision of the court of appeals, State v. Stevens,

No. 2009AP2057-CR, unpublished slip op. (Ws. Q. App. Nov. 17,
2010) . The Circuit Court for Wukesha County, Robert G
Mawdsl ey, Judge, suppressed an incrimnating statenent that
David W Stevens (Stevens) nmade to police during custodial
interrogation. The court of appeals reversed, holding that even
t hough Stevens invoked his right to counsel during questioning,

he later initiated conversation with his police interrogator and
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thereafter knowi ngly, intelligently, and voluntarily waived his
rights before making the incrimnating statenent. 1d., Y18.
12 The issues presented for review are (1) whether any of

the constitutional protections recognized in Mranda v. Arizona,

384 U.S. 436 (1966), were violated under the unusual facts of
this case, and (2) whether the court of appeals was correct in

disregarding State v. Mddleton, 135 Ws. 2d 297, 399 N W2d 917

(C. App. 1986) in its analysis, on grounds that M ddleton was
overruled by State v. Anson, 2005 W 96, 282 Ws. 2d 629, 698

N. W 2d 776.

13 The facts giving rise to this review may be sunmari zed
as follows: The suspect was arrested and taken into police
cust ody. After receiving a Mranda warning and waiving his
Mranda rights, the suspect began to answer questions. He then
invoked his right to counsel and the questioning ceased. When

the police interrogator escorted the suspect back to his holding

cell, the suspect initiated a request to continue the
interrogation "to clear [the] matter up." He said he would be
willing to waive his right to an attorney. Instead of resum ng

gquestions, the police interrogator left the police station on
ot her busi ness. During the interrogator's absence, the suspect
did not ask for his attorney or request that soneone contact an
attorney for him However, before the interrogator returned,
the suspect's attorney on a prior charge arrived at the police
station and asked to see the suspect. She was refused access by
an officer who was unaware of any of the conversations between
the suspect and the absent police interrogator, including the

2
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suspect's request for counsel. After the attorney left, the
police interrogator returned to the police station to resune the
guestioning—after first admnistering a new Mranda warning to
the suspect and receiving a waiver of the suspect's Mranda
rights. In the ensuing interrogation, the suspect nade an
incrimnating statenent. He was not aware when he nade the
statenment that his attorney on the prior charge had visited the
police station and tried to see him

14 We conclude that David Stevens wthdrew his request
for an attorney by voluntarily initiating a request to resune
t he questi oni ng. He knowingly, intelligently, and voluntarily
provided an incrimnating statenment to his interrogator after he
was given a second Mranda warning. Al t hough Stevens validly
invoked his right to counsel, he cancelled his invocation of
that right by initiating a dialogue in which he asked to
continue the interrogation. This cancellation of the request
for counsel was confirmed by the fact that Stevens made no
effort to secure counsel while his interrogator was absent, by
his recorded agreenent that he initiated the conversation asking
to resune questioning, and by his waiver of the right to counsel
after receiving a second Mranda warni ng.

15 W al so conclude that the decision in Blumv. 1st Auto

& Casualty Insurance Co., 2010 W 78, 913, 326 Ws. 2d 729, 786

N.W2d 78, did not require the court of appeals to disregard
Mddleton in its analysis because Anson overruled Mddl eton only
to the extent that "it held a circuit court nay take additional

evidence at [a Harrison v. United States, 392 U S. 219 (1968)]

3
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hearing." However, Mddleton is factually distinguishable from
this case and is now conpletely overruled on the nerits.

16 Because we determne that Stevens' Fifth Anmendnent
privilege against self-incrimnation and his equivalent right
under Article I, Section 8 of the Wsconsin Constitution were
not violated, we affirmthe decision of the court of appeals.

| . FACTUAL BACKGROUND

17 The law in this <case 1is highly fact-dependent.
Consequently, we set out the facts with particularity.

18 On July 22, 2008, David Stevens, a 19-year-old
convicted sex offender, was involved in an incident with an
ei ght-year-ol d Waukesha girl in a swimmng pool at an apartnent
conplex in the city. The incident occurred shortly after 5:00
p. m

19 Around 7:00 p.m, tw Cty of Wuwukesha officers were
di spatched separately to the girl’s hone. They met with the
girl, her parents, and her older sister. Oficers M chael
Carpenter and Cory Fossum were told that the girl had been
swming in the pool when she was approached in the water by a
young man who appeared to be about 17. The girl described the
man as "creepy." She said the man asked to play with her. He
grabbed her three or four tinmes and ran his hands up and down
the girl's sides. She did not assert that the young man had
touched her private areas. The girl got out of the pool,
crying, and told her older sister what had happened. The two
wote down the license plate of the man's car, which the ol der
sister described as an orange vehicle with spray paint on it.

4
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110 The two officers followed up their interview by going
to the parking area of the apartnent conplex where they
eventually located the car. As the officers |ooked for a
vehicle identification nunber, Stevens cane out of an apartnent
buil ding and told themto get away fromhis car.

11 This exchange was the first interaction between police
officers and Stevens concerning the incident. St evens, who

appeared to be wearing a swnmng suit under his jeans, gave his

name as David Stevens. O ficer Carpenter asked him whether he
had been at the pool. He admtted that he had. When asked
about the girl, Stevens first denied any contact with a young

girl, then told the officers that he saw a girl swnmmng in the
deep end of the pool and grabbed her to pull her to safety
because he was afraid she mght not be able to swm Chall enged
on this version of the facts, Stevens acknow edged rubbing his
hands up and down the girl's sides and asking her to play. He
eventually admtted having gratifying sexual thoughts about the
girl but said he left the pool because he realized his behavior
was wrong.

12 When Stevens gave his nane, Oficer Fossum went to his
squad car to run an identity check on his conputer. He later
returned to the scene to ask Stevens about a pending felony
charge of failing to update his residency information with the
sex offender registry. Stevens acknow edged the charge and
expl ai ned why he was required to regi ster—he had commtted the

of fense of fondling a 5-year-old girl when he was 14.
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13 Shortly t hereafter, Oficer Car pent er arrested
Stevens, placed himin his squad car, and transported himto the
Waukesha police station where he was confined in a holding cell
over ni ght. The arrest occurred sonetine before 10:00 p.m
Stevens was not questioned in the squad car or at the police
station.

14 Stevens did not have a fixed residence. He i ndi cated
that he had been kicked out of his nother's house, was honel ess,
and was tenporarily staying with friends at the apartnent
conpl ex.

115 The follow ng day, July 23, at 10:30 a.m, Stevens was
interviewed by Detective R ck Haines who had been assigned to
the <case by Lieutenant Detective WIlliam H  Gaham Jr.
Detective Haines had been a police officer for nore than 25
years and was working in the sensitive crimes unit of the
Waukesha Police Departnent. The interview was electronically
recorded. Stevens received and waived his Mranda rights before
he began to answer questi ons. He agreed specifically to nake a
vol untary statenent. Detective Haines warned Stevens that he
woul d be asking him sonme "pointed questions about sone things
you[']ve been involved in." In response to a question, Haines
replied: "You[']re going to be charged with sonething, you know,
but to what degree or as far as what specifically, that[']s to
be determ ned, all right?"

16 Over the course of the interrogation, Stevens admtted

having physical contact wth the young girl. He admtted
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bumping into the girl intentionally once or tw ce, and w apping
hi s hands around her stomach.

117 Stevens then said, "I[']m starting to feel a little
unconfortable, like |1 want a |I|awer here or sonething."
Detective Haines inquired further whether Stevens wanted a
| awer and Stevens replied: "I think I want to talk to ny
| awyer." Detective Haines treated Stevens' statenents as an
i nvocation of the right to counsel and ceased the interrogation.
The interrogation ended at 10:35 a.m, neaning that it had
| ast ed about five m nutes.

18 Detective Haines stepped out of the interview room
briefly, then returned to escort Stevens back to the holding
cell. During the short walk to the cell, Stevens indicated that
he had changed his mnd, that he wanted to clear the matter up
and wanted to continue speaking to Haines. Det ective Haines
expl ai ned that he was not able to continue imrediately and that,
in any event, he could not resune the questioning unless Stevens
wai ved his right to an attorney. According to Haines, Stevens
replied that it was his intention once again to waive his right
to an attorney. Before Detective Haines left, Stevens said:
"Make sure you cone back, make sure you cone back because | want
to talk to you." Detective Haines assured Stevens he would
return. At that point, Detective Haines left to interview the
conpl ai ni ng W t ness.

119 At approximately 1:00 p.m, Attorney Jenny Yuan, a
public defender, cane to the police departnent, seeking to neet
with Stevens, but Lieutenant G aham deni ed her access. Attorney

7
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Yuan went to the police station after Stevens' nother called her
at 12:07 p.m, and left a nessage that Stevens was in custody
for an alleged sexual assault. Li eutenant G aham |ater
testified that he believed he had called Stevens' nother that
nmorning to let her know that Stevens was in custody, inasnuch as
he had had contact with the nother before. Li eut enant G aham
testified that he denied Attorney Yuan access to Stevens because
"I know that [Stevens] nade no request for her. So how she
ended up at the police departnment, the request had to cone
t hrough sonebody el se.™

20 Attorney Yuan, in turn, testified later that she "was
not allowed to see M. Stevens." She was at the station because
she had been called by Stevens' nother and "was representing
him. . . on pending cases" and "wanted to know if he was being

guestioned or if he had asked for ne. Attorney Yuan was told
"[t]hat [she] would have to speak with Detective Haines and that
he wasn't in the departnent at that tine." Attorney Yuan left a
witten nmessage for Detective Haines at the station. She al so
left a voicemail for himafter returning to her office.

21 Detective Haines conpleted his interview of t he
conplaining witness at the CA RE. Center! and returned to the
police station. There he net wth Lieutenant G aham but

neither man could recall Ilater whether there had been any

di scussion of Attorney Yuan's attenpt to neet with Stevens.

! The CA RE. center is a child advocacy center in Waukesha
County that provides services to child abuse victins. It is a
mul ti-agency collaboration that provides several services on-
site including forensic interviews.

8
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122 At approximately 3:00 p.m, Detective Haines went to
the holding cell to ascertain whether Stevens still wshed to
answer questions. Stevens said that he wanted to continue.
This willingness is reflected in the transcript of the second

recorded interview.

DETECTI VE HAI NES: Ckay, David, | brought you back up
here because you indicated to ne that you had a change

MR. STEVENS: Unh huh [affirmative].

DETECTIVE HAINES: - - a change of heart and that you
wi shed to speak with ne. Let it be clear that you
approached me with that and | did not approach you
with this?

MR. STEVENS: Yes.
DETECTI VE HAI NES: |s that accurate?
MR. STEVENS: That is clear.

DETECTIVE HAINES: . . . Again, David, | am aware of
the fact that our Jlast interview ended when you
i nvoked your Constitutional right to an attorney, and
you had indicated to ne that you wish to waive that
right and speak to nme now about this matter?

MR. STEVENS: Yeah.
DETECTI VE HAI NES: | s that accurate?

MR. STEVENS. I[']m afraid, but I["]m still willing to
push forward because ——

DETECTIVE HAINES: — — whether you[']d like to speak
wth me . . . . Again, | make no prom ses. | make no
t hreats. | nmake no issue. You approached nme wth

your intention of speaking with me further and again,
| would be happy to speak with you. 1[']d be happy to
take down any information that you have to offer, but
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| guess for the record, this was your idea, correct?
Yes or no?

MR. STEVENS: Yes.

123 Detective Haines then went through eight questions
enbodying the rights against self-incrimnation set out in
Mranda, 384 U. S. at 479. Stevens waived his rights and agreed
again "to nmake a voluntary statenent."

24 Detective Haines then elicited additional information
from Stevens. Stevens admtted that he had intentionally
touched the victimwth his "intimte parts" three or four tines
for the purpose of sexual gratification.

25 Detective Haines then requested that Stevens give a
witten statenent. Stevens gave a statenent to Detective
Hai nes. Haines wote out the statenent, and Stevens reviewed it
and signed it.

26 The witten statenent is on a form titled "Wukesha
Police Departnment Crimnal Conplaint Statenment Form" dated July
23, 2008, at 3:00 p.m It lists and acknow edges constitutiona
rights and contains the witten statenent. The statenent
provides a few additional details about the incident including
the name of the apartnment conplex, the victims name and
approxi mate age, and the desire of Stevens to get nental health
treatment rather than go to jail. The form notes that the
interrogation ended at 3:40 p. m

27 The second interrogation, conducted in md-afternoon,
and the witten statenent signed by Stevens are at issue in this

case.

10
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1. PROCEDURAL HI STORY

128 The State filed a crimnal conplaint against Stevens
on July 24, 2008. It charged him with First Degree Sexua
Assaul t —sexual contact with a child wunder the age of 13,
contrary to Ws. Stat. § 948.02(1)(e),? and Felony Bail Junping
contrary to Ws. Stat. 8 946.49(1)(b). The court found probable
cause for a bindover at a prelimnary exam nation on August 7,
after hearing testinony from Detective Hai nes.

129 On Novenber 17, Stevens noved to suppress all
statenents he made to |aw enforcenent officers. He al so sought
an evidentiary hearing on his notion. This led to hearings
before Judge Mawdsley on April 1, April 29, and June 11, 2009,
where nost of the facts cited in Section | were devel oped.

130 Judge Mawdsley's oral findings of fact—en June 25—
are consistent with the facts recited in Section I. However,
Judge Mawdsley was inpressed by the testinony of Lieutenant
G aham "G aham testified credibly that if in fact he had known
that M. Stevens had invoked his right to have . . . contact
with his counsel[,] then he wuld have definitely allowed
Attorney Yuan to have contact . . . with the defendant." Judge

Mawdsl| ey added:

| think the key case here . . . is the Mddleton
case, and the key factor here is that the second
wai ver of rights did not have any information
communi cated to the defendant . . . that his attorney
had appeared and that his attorney wanted to speak to

2 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.

11
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him or just the fact that the attorney had appeared
m ght have been sufficient.

So basically in my opinion the State . . . failed
to prove by a preponderance of the evidence that
[ Stevens'] change of heart to speak to an attorney
would have continued if he had been given that
know edge. (Enphasi s added).

131 Relying heavi |l y on M ddl et on, Judge Mawds| ey
determ ned that because information about Attorney Yuan's visit
was not disclosed to Stevens before the second interview,
St evens' second waiver of his Mranda rights "was not a know ng

wai ver," thus requiring suppression of everything in the second
i ntervi ew He ruled, in effect, that Stevens could not waive
his Mranda rights wthout having information about the
attorney's visit.

132 On August 7, 2009, the State filed a notice of appeal
under Ws. Stat. 8 974.05(1)(d)2., <challenging the <circuit
court's decision to suppress sone of Stevens' cust odi al
st at enent s. That sane day, the State (via the Assistant
District Attorney) noved to supplenment the factual record.
Together with its notice of appeal, the Departnent of Justice
filed a nmotion with the court of appeals to remand the case to
the circuit court to give the <circuit court authority to
suppl emrent the factual record. The court of appeals granted
this notion.

133 After several delays, the circuit court held a hearing

on the notion to supplenent the record. This notion was

vigorously resisted by the defendant and denied by the court,

12
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even though the State conplied with a court directive to submt

an offer of proof. The offer of proof read in part:

The State of Wsconsin, by Assistant District
Attorney Lloyd V. Carter, . . . filed a notion in the
above case to supplenent the factual record generated
on April 1, 2009; April 29, 2009; and June 11, 2009.
The Court rendered its decision regarding the
defendant's notions on June 25, 2009 at or shortly
after 11: 00 a. m

On June 25, 2009, after receiving the Court's
deci sion, Assistant District Attorney Lloyd V. Carter,
along with legal intern Bryan Bayer were returning to
t he Waukesha County District At t or ney of fice
facilities on the ground floor of the courthouse when
they were approached by a person recognized by ADA
Carter as the nother of David W Stevens (believed to

be Kathryn A Stevens . . . ). ADA Carter further
recogni zed this individual as having been present at
all of the aforenentioned evidentiary hearing dates
and this female subject did identify herself as the
not her of defendant, David W Stevens. Kat hryn
St evens did initiate conversation W th ADA
Carter . . . . Kat hryn Stevens went on to state that

she wi shed she had an opportunity to provide
information to the Court earlier when [Lieutenant]
Detective Gaham and Attorney Yuan had testified
relative to the evidentiary notions that had just been
decided in Branch 11. Kathryn Stevens further went on
to provide unsolicited statenments that the reason she
had contacted the Public Defender's office and asked
Attorney Yuan to go to the Cty of Wukesha Police
Departnment to see her son was because she had received
a telephone call from her son who was in custody at
the Cty of Wukesha Police Departnent and that her
son had requested that she contact his attorney, who
represented him on another nmatter. Upon receiving
this information, ADA Carter asked a few clarifying
guestions and confirmed Kathryn Stevens' position,
that the defendant had called her from the Cty of
Waukesha jail and asked her to contact Attorney Yuan
to come see him

ADA Carter believed this factual assertion by
Kat hryn Stevens to be both nmaterial and relevant to

13
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the Court's decision rendered earlier that date, which
decision was nade W thout the benefit of this
addi ti onal factual information.

(Enmphasi s added.)

134 Neither Stevens' counsel nor the circuit court wanted

any part of supplenenting the record with new evidence. On
Novenmber 11, 2009, the court issued a final order: "The Court
finds that the testinony shall not be re-opened. The offer of

proof fails to provide facts which would change the court's

original decision." Consequently, there is no evidence in the

record that Stevens ever called his nmother and asked her to
contact the attorney who represented himin another matter. The
defendant's counsel strongly opposed the introduction of
evi dence to support this proposition, and the State refused to
stipulate to it. Thus, such evidence was not considered by the
court of appeals, St evens, No. 2009AP2057-CR, unpublished slip
op., Y16 n.4, and will not be considered by this court.

35 As noted, in an unpublished opinion, the court of
appeals reversed the <circuit <court's decision to suppress
evidence, and it remanded the case for trial. Id., 91. The
court of appeal s concl uded t hat t he circuit court's
determ nation t hat St evens initiated cont act with hi s
interrogator was not erroneous. Id., 113. It ruled that
Stevens' lack of know edge regarding whether the attorney had
visited the police station did not affect whether his waiver was
know ng. 1d., 915. In the end, the court of appeals held that
t he suppression order was reversed "[b]ecause Stevens initiated

contact wth the police and knowingly, intelligently and

14
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voluntarily waived his Fifth Arendnent right to counsel." 1d.,
f18.
[11. STANDARD OF REVI EW
136 When we review a decision to suppress statenents made
to police, we accept the "circuit court's findings of historical

fact unless they are clearly erroneous."® State v. Ward, 2009 W

60, Y17, 318 Ws. 2d 301, 767 N.W2d 236. W review de novo the
application of constitutional principles to those facts. 1d.
| V. ANALYSI S
137 The Fifth Anmendnent to the United States Constitution

reads in part that: "No person . . . shall be conpelled in any
crimnal case to be a wtness against hinself." U S. Const.
amend. V.

138 This elenment of the anendnent has been incorporated
into the Fourteenth Amendnent to apply to the States. Mlloy v.
Hogan, 378 U.S. 1, 6 (1964).

139 Article 1, Section 8 of the Wsconsin Constitution
contains a parallel provision: "No person . . . nmay be conpelled
in any crimnal case to be a wtness against hinmself or
herself." Ws. Const. art. |, § 8.

40 This court has normally construed the right against
self-incrimnation in Article 1, Section 8 of the Wsconsin
Constitution to be consistent with the United States Suprene

Court's interpretation of the federal right. State v. Jennings,

3 The circuit court's findings of fact were not clearly
erroneous; thus we are bound by them

15
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2002 W 44, 9137-42, 252 Ws. 2d 228, 647 N W2d 142 (citing
cases).

A. The Right to Counsel Under Mranda v. Arizona

41 In Mranda v. Arizona, the Suprene Court dealt wth

t he question of what

restraints society nust observe consistent with the
Federal Constitution in prosecuting individuals for
crime. . . . [And] with t he adm ssibility of
statenments obtained from an individual who is
subjected to custodial police interrogation and the
necessity for procedures which assure that the
individual is accorded his privilege under the Fifth
Amendnent to the Constitution not to be conpelled to
incrimnate hinself.

Mranda, 384 U.S. at 439.
142 The Mranda Court focused on pre-charge custodi al
i nterrogation® which the Court had held, two years earlier, is a

critical stage in crimnal proceedings. Escobedo v. 1llinois,

378 U.S. 478, 486 (1964).° The Court described the nature and
setting of <custodial interrogation at Ilength, stressing "the

i nherent pressures of the interrogation atnosphere,”™ M randa,

* The Court in Mranda v. Arizona, 384 U S. 436 (1966),
defined custodial interrogation as "questioning initiated by |aw
enforcenent officers after a person has been taken into custody
or otherwse deprived of his freedom of action in any
significant way." 1d. at 444.

® Moran v. Burbine, 475 U S. 412, 430 (1986), clarified the
constitutional source of the rights described in Mranda
di savow ng a Sixth Anendnent basis for those rights. Pre-char ge
custodial interrogation is undoubtedly an inportant point in
crimnal procedure but because it precedes the filing of a
crimnal charge, it does not trigger a Sixth Anendnment right to
counsel

16
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384 U.S. at 468, including psychol ogi cal coercion. Id. at 445-
56.

We have concluded that w thout proper safeguards the
process  of in-custody interrogation of per sons
suspected or accused of crime contains inherently
conpelling pressures which work to wundermne the
individual's will to resist and to conpel himto speak
where he would not otherwi se do so freely. I n order
to conbat these pressures and to permt a ful
opportunity to exercise the privilege against self-
incrimnation, the accused mnust be adequately and
effectively apprised of his rights and the exercise of
those rights nmust be fully honored.

Id. at 467.

Qur aimis to assure that the individual's right to
choose between silence and speech remains unfettered
t hroughout the interrogation process.

Id. at 469.

143 To ensure that the Fifth Amendnent privilege against
self-incrimnation is not lost in these circunstances, the Court
declared that "the prosecution nay not use statenents, whether
excul pat ory or i ncul patory, st emmi ng from cust odi al
interrogation of the defendant unless it denonstrates the use of
procedural safeguards effective to secure the privilege against
self-incrimnation.” 1d. at 444,

44 The Court said that police are free to use any "fully
effective neans . . . to inform accused persons of their right
of silence and to assure a continuous opportunity to exercise
it," id., but the Court prescribed a constitutionally sufficient
method to protect that right and others—the now well-known
M randa war ni ng: "Prior to any questioning [of a person in
custody], the person nust be warned that he has a right to

17
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remain silent, that any statenment he does nake nmay be used as
evi dence against him and that he has a right to the presence of

an attorney, either retained or appointed.” |Id.

145 The Court restated and anplified its holding later in
t he opi ni on:

To summarize, we hold that when an individual is
taken into custody or otherwise deprived of his
freedom by the authorities in any significant way and
IS subjected to questioning, the privilege against
self-incrimnation i's j eopar di zed. Procedura
saf eguards nust be enployed to protect the privilege,
and unless other fully effective nmeans are adopted to
notify the person of his right of silence and to
assure that the exercise of the right wll be
scrupul ously honored, the following neasures are
required. He nust be warned prior to any questioning
that he has the right to remain silent, that anything
he says can be used against him in a court of |aw,
that he has the right to the presence of an attorney,
and that if he cannot afford an attorney one wll be
appointed for him prior to any questioning if he so
desires. (Qpportunity to exercise these rights nust be
afforded to him throughout the interrogation. After
such warnings have been given, and such opportunity
afforded him the individual may knowingly and
intelligently waive these rights and agree to answer
guestions or make a statenent. But unless and unti
such warnings and waiver are denonstrated by the
prosecution at trial, no evidence obtained as a result
of interrogation can be used agai nst him

1d. at 478-79 (enphasis added).®

® The Court was careful to linmt the "burdens" of its
holding so that it would "not constitute an undue interference
with a proper system of |aw enforcenent.” Mranda, 384 U.S. at

481. The Court specifically noted that the decision "does not
mean, as sone have suggested, that each police station nust have
a 'station house lawer' present at all tinmes to advise
prisoners.” |d. at 474.

18
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46 The precise Constitutional status of the Mranda

warning remains somewhat unsettl ed. Conpare New York v.

Quarles, 467 U S. 649, 654 (1984), wth D ckerson v. United

States, 530 U S. 428, 432 (2000). But the purpose of a Mranda
warning is not in question: It is to ensure that a suspect's
privilege against self-incrimnation when in custody is
protected, so that if the suspect chooses to speak and nakes an
incrimnating statenent, the statenent Wil | be know ng,
intelligent, and voluntary. The suspect nust understand that he
has the right to remain silent.

147 The majority opinion in Mranda is nore than 60 pages
| ong. It represents a conpelling statement of constitutional
principles to protect defendants from official overreaching in
crimnal cases. It also contains enduring guidelines of the
procedures that |aw enforcenent officers are expected to follow
in conducting custodial interrogations. At the sane tine, the
Mranda decision is filled wth anbiguities and internal
conflicts. Li ke other [|andmark decisions, Mranda could not
anticipate, and does not provide answers for, every possible
fact situation. The present case is like a law school exam
guestion that tests conflicting principles and challenges the
court to synthesize and reconcile the decisions in a nunber of
key Suprenme Court and Wsconsin Suprene Court cases that have
interpreted Mranda over the past four decades.

148 Anong the nobst inportant conclusions in Mranda is
t hat once an individual invokes the right to counsel,
interrogation mnust cease. Id. at 444-45. "If [a suspect]
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indicates in any manner and at any stage of the process that he
wi shes to consult with an attorney before speaking there can be
no questioning." Id. "Once warnings have been given, the
subsequent procedure is clear. If the individual indicates in
any manner, at any tinme prior to or during questioning, that he
W shes to remain silent, the interrogation nust cease." 1d. at
473-74.

149 This rule was firmed up in Edwards v. Arizona, 451

US. 477 (1981).° Robert Edwards was charged with three
felonies, including first-degree nmurder. |In custody he pronptly
asserted his right to counsel and his right to remain silent.
Nonet hel ess, the police, wthout furnishing him an attorney,
returned the followng day to confront Edwards and secure an
incrimnating statenment from him The Edwards Court determ ned
that once an accused invokes his right to counsel under M randa,

the police nmust cease interrogation until counsel is present

unl ess the accused hinself initiates further conmunication wth
the police. [|d. at 484-85.

50 Post-Mranda cases have frequently presented questions
about whether an accused has, in fact, invoked his right to
counsel after receiving a Mranda warning and, if he has,
whet her law enforcement has faithfully honored that right.

These issues are not presented in this case because Stevens

" Edwards v. Arizona was decided under the Fifth and
Fourteenth Amendnent s W th respect to counsel , sel f -
incrimnation, and custodial interrogation, 451 U. S. 477, A478-
80 (1981), even though the case involved interrogation after a
crimnal conplaint had been fil ed.
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clearly invoked his right to counsel and Detective Haines
honored that right.

51 I nstead, this case poses the question whether
Detective Haines was entitled to approach Stevens and ask for
permssion to resune interrogation in light of intervening
events. Edwar ds expl ained that once an accused has expressed
"his desire to deal with the police only through counsel, [he]
is not subject to further interrogation by the authorities until

counsel has been made available to him wunless the accused

hi nsel f initiates further conmmuni cati on, exchanges, or

conversations with the police.”" 1d. (enphasis added).

152 The Edwards Court did not adopt the assertion in
Justice Powell's concurring opinion that "police legitimtely

may inquire whether a suspect has changed his mnd about

speaking to them without an attorney." Edwards, 451 U. S. at 490
(Powell, J., concurring). On the contrary, police may not
"inquire" until the accused hinself has initiated further

communi cation with them opening the door to further discussion.?
Wen the accused initiates comunication wth police, the
paradigmis reset and police may explore whether the accused is
wlling to answer questions. They may proceed with custodial

interrogation if the accused again is given a Mranda warning

8 "The Edwards rule is 'designed to prevent police from
badgering a defendant into waiving his previously asserted
Mranda rights."'" Montejo v. Louisiana, 556 U S. 778, 129 S
Ct. 2079, 2085 (2009) (quoting Mchigan v. Harvey, 494 U.S. 344,
350 (1990)).
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and again waives his Mranda rights. See Oregon v. Bradshaw,

462 U.S. 1039, 1044 (1983) (plurality opinion).?

153 The Edwards rule has been described as a prophylactic
"bright-line rule to safeguard®" the right against self-
i ncrimnation. Once the right to counsel has been invoked, a
wai ver of that right is acceptable if and only if the suspect
initiates communication with police. Solem v. Stunes, 465 U S

638, 644, 646 (1984).1°

154 Here, there is no question that Stevens initiated
conversation with Detective Haines. Detective Haines carefully
docunented that initiation and also infornmed Stevens of the
M randa safeguards a second tine and obtained a new waiver.

There appears to be no dispute that these procedures would be

® The plurality opinion in Oregon v. Bradshaw, 462 U.S. 1039
(1983), explains that the initiation of conversation by an
accused does not anpbunt to a waiver of the previously invoked
right to counsel in the sense that police may begin or resune
gquestioning wthout admnistering a new Mranda warning or
ot herwi se being prepared to show that any statenents offered by
the accused are knowi ng, intelligent, and voluntary. Id. at
1044- 46.

The concurrence/ di ssent seeks to transform Bradshaw into a
rule that an accused's invocation of the Fifth Amendnent right
to counsel remamins conpletely intact, no matter what the accused

says to withdraw or cancel that invocation, until he is given
and waives a second Mranda warning. Chief Justice Abrahanson's
concurrence/ di ssent, 1112, 123. This is not what Bradshaw

hol ds or inplies.

' 1n State v. Hambly, 2008 W 10, 307 Ws. 2d 98, 745
N.W2d 48, the court discussed what constitutes sufficient
initiation by an accused individual to permt further
interrogation. 1d., 1167-90. The sufficiency of the initiation
in this case is not before us.
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unassail able if Detective Haines had sought to resune
interrogation i medi ately.

155 Stevens asserts, however, that Detective Haines could
not resunme questioning, even wth an explicit waiver from
Stevens, because Stevens was not infornmed and did not know that
his attorney in a different case had attenpted to see him He
cites Mddleton to support this contention. St evens contends
that Waukesha police had a constitutional duty to give the
attorney access to Stevens or at least inform Stevens that the
attorney was trying to see him Stevens argues that w thout the
benefit of conferring with counsel or being infornmed that
counsel had attenpted to see him he could not nmake a know ng,
intelligent, and voluntary waiver, and police had no right to
approach himto ask for one.

56 This argunent requires the court to exam ne additional
cases. The Suprenme Court has held that defendants can waive the
Sixth Amendnent right to counsel, even if already represented,

w thout speaking to counsel about the waiver. M chi gan V.

Harvey, 494 U. S. 344, 353 (1990); see also Montejo v. Loui siana,

556 U.S. 778, 129 S. . 2079, 2085 (2009) ("The defendant may
wai ve the right whether or not he is already represented by
counsel ; the decision to waive need not itself be counseled.").
If a person can waive his Sixth Anmendnent right to counsel
w t hout speaking to counsel about the waiver, an individual
should be able to waive his Fifth Amendnent right inasnuch as
the individual—aho is still wuncharged—mnormally does not vyet
have counsel .
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157 Here, Stevens was not represented by counsel on either
of the new charges because he had not yet been charged
Attorney Yuan had not yet been appointed on new charges.

158 Thus, the critical issue is whether St evens
invocation of the right to counsel at 10:35 a.m on July 23
sonmehow survived his alnost imediate initiation of conversation
with his interrogator in which he enphatically asked to resune
the questioning and expressed his wllingness to withdraw his
request to speak with his attorney by waiving his Mranda
rights. It should be noted that Stevens' initiation occurred
before his attorney in the prior case appeared at the police
station and before she even |learned that Stevens was in custody.
Did Stevens' invocation at 10:35 a.m require that Attorney Yuan
be given access to him at 1:00 p.m, notw thstanding Stevens'
initiation of conversation with Detective Haines shortly after
10:35 a.m?

159 The Suprene Court's decision in Mran v. Burbine, 475

US 412 (1986) is hel pful. It addressed a situation in which
an attorney attenpted to see a person in custody—before the
person was charged—and was not only denied access but also
msled by police. The issue in Burbine was "whether a
prearrai gnnent confession preceded by an otherwi se valid waiver
must be suppressed . . . because [police] failed to inform the
suspect of [an] attorney's efforts to reach him" Burbine, 475
U S at 420. The Court held that the statenent need not be

suppressed. |d.
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60 In Burbine, Cranston, Rhode Island, police arrested a
man in connection with a burglary and sought to question him
about an unrel ated nurder. Id. at 416. That evening, the
accused's sister contacted the Public Defender's Ofice, and an
Assi stant Public Defender followed up by contacting police and
notifying them that she would serve as the accused' s counsel
during any |lineup or questioning. Id. at 416-17. Pol i ce
assured the attorney that they would not question the accused
until the next day. |1d. at 417. The accused was unaware that
his sister had contacted an attorney and wunaware that an
attorney had contacted police on his behalf. Id. Later that
day, the accused waived his Mranda rights and admtted to the
murder. |d. at 417-18.

161 The Court held that the incrimnating statenent did
not need to be suppressed. Id. at 420. The Court noted that

the accused's waiver of his rights was voluntary. ld. at 421-

22. The Court st ated:

Events occurring outside of the presence of the
suspect and entirely unknown to him surely can have no
bearing on the capacity to conprehend and know ngly
relinquish a constitutional right. . . . No doubt the
additional information would have been wuseful to
respondent; perhaps even it mght have affected his
decision to confess. But we have never read the
Constitution to require that the police supply a
suspect with a flow of information to help him
calibrate his self-interest in deciding whether to
speak or stand by his rights.

|d. at 422.
162 In explaining its decision, the Court went on further

to say:
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Nor do we believe that the level of the police's
culpability in failing to inform respondent of the
tel ephone call has any bearing on the validity of the
wai vers. In light of the state-court findings that
there was no "conspiracy or collusion”™ on the part of
the police, we have serious doubts about whether the
[First Crcuit] Court of Appeals was free to conclude
that their conduct constituted "deliberate or reckless
irresponsibility."” But whet her i ntentional or
i nadvertent, the state of mnd of the police is
irrelevant to the question of the intelligence and
vol untariness of respondent's election to abandon his
rights. Al t hough hi ghly i nappropri ate, even
del i berate deception of an attorney could not possibly
affect a suspect's decision to waive his Mranda
rights unless he were at |east aware of the incident.

Conpare Escobedo v. Illinois, 378 U S. 478, 481 (1964)
(excluding confession where police incorrectly told
the suspect that his lawer "'didn't want to see
hi m') . Nor was the failure to inform respondent of

the tel ephone call the kind of "trick[ery]" that can
vitiate the validity of a waiver. Mranda, 384 U S
at 476. Granting that the "deliberate or reckless”
wi thholding of information is objectionable as a
matter of ethics, such conduct is only relevant to the
constitutional validity of a waiver if it deprives a
def endant of know edge essential to his ability to
understand the nature of his rights and the
consequences of abandoni ng them

Id. at 423-24 (citations omtted).

163 The Court in Burbine "decline[d] the invitation to
further extend Mranda's reach”" to require "the reversal of a
conviction if the police are less than forthright in their
dealings with an attorney or if they fail to tell a suspect of a
| awyer's unilateral efforts to contact him" 1d. at 424. Such
a rule would "ignore[] the underlying purposes of the Mranda
rules.” 1d. The Court also expressed concern about the ripple
effect such a rule would have and the myriad questions such a

rule would raise. ld. at 425. Thus, "[b]ecause neither the
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letter nor purposes of Mranda require[d]" it, the Court was
"unwilling to expand the Mranda rules to require the police to
keep the suspect abr east of the status of his | egal
representation.” Id. at 427.

64 In the course of its decision, the Burbine Court
stated that "the privilege against conpulsory self-incrimnation
is. . . a personal one that can only be invoked by the
i ndi vi dual whose testinmony is being conpelled.” 1d. at 433 n.4.
In other words, in pre-charge circunstances, a third-party such
as an attorney, a famly nenber, or a friend may not invoke, on
behalf of the suspect, the suspect's constitutional right to
request the presence of an attorney. Only the suspect nmay
i nvoke that right.

165 The Burbine analysis was affirnmed in State v. Hanson

136 Ws. 2d 195, 401 N.W2d 771 (1987), and Ward, 318
Ws. 2d 301. The Hanson case specifically rejected an appeal
that the court interpret Article 1, Section 8(1l) of the
W sconsin Constitution to require |aw enforcenent authorities to
inform a suspect that there is an attorney available and asking

to see him The Court said:

Hanson requests that this court hold that |aw
enf or cenent per sonnel violated his rights under
Article I, sec. 8(1) of the Wsconsin Constitution by
guestioning Hanson w thout his "appointed" counsel's
consent or presence and failing to inform Hanson t hat
counsel was trying to see him

We do not believe that the suspect’'s know edge of
the location of a particular counsel can affect the
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intelligent waiver of his constitutional rights as
described in Mranda warnings. Since the know edge of
the location of counsel adds no constitutional rights,
does not alter the facts of the case as the suspect
knows them and does not give rise to any coercive
influence by the police, such knowledge 1is not
relevant to the suspect's voluntary decision to waive
his rights. Al though a suspect who was ready to waive
his rights m ght change his mnd when told an attorney
was waiting to see him the critical factor would be
the convenience of seeing the attorney, not the

intelligent perceived need for |egal counsel. Si nce
t he conveni ence of t he def endant is not
constitutionally pr ot ect ed, t he | ocati on of a

particular attorney is not constitutionally required
i nformation.

Hanson, 136 Ws. 2d at 207-08, 211-12.

66 There are conpelling reasons why an attorney under the
Fifth Amendnent is different from an attorney under the Sixth
Amendnent.  The Sixth Amendnent right to counsel is grounded in
the text of the anmendnent. It attaches "only at or after the
initiation of adversary judicial proceedi ngs against the

defendant.” United States v. Gouveia, 467 U S. 180, 187 (1984).

"[Q nce the adversary judicial process has been initiated, the
Si xt h Anendnent guarantees a defendant the right to have counsel
present at all ‘'critical' stages of the crimnal proceedings."”

Montejo, 129 S. C. at 2085 (citing United States v. Wade, 388

U s 218, 227-28 (1967); Powell v. Al abama, 287 U.S. 45, 57

(1932)). Once the right has attached, the police my not

1 The Hanson court also stated: "W agree with the United
States Supreme Court that an event occurring outside the
presence of the defendant and entirely unknown to him can have
no bearing on his capacity to conprehend and know ngly
relinquish a constitutional right." State v. Hanson, 136
Ws. 2d 195, 217, 401 NW2d 771 (1987).
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interfere with the efforts of a defendant's attorney to act as a
"medi um' between the suspect and the State during interrogation.

Bur bi ne, 475 U.S. at 428 (citing Maine v. Multon, 474 U S. 159,

176 (1985)).

167 The Fifth Anmendnent does not address the right to
counsel in its text. Rat her, the Fifth Amendnent establishes a
person's right not to "be conpelled in any crimnal case to be a
W tness against hinself." Wiile a suspect's right to remain
si |l ent undoubt edl y applies to pr e- char ge cust odi al
interrogation, the suspect's right to counsel before a charge is
filed is derivative of the Fifth Amendnent right to remain
silent. It serves as a prophylactic to shore up the privilege
agai nst self-incrimnation. The Court in Mranda said that "the

need for counsel to protect the Fifth Anmendnent privilege

conprehends not nerely a right to consult with counsel prior to
guestioning, but also to have counsel present during any

questioning if the defendant so desires.”" Mranda, 384 U S. at

470 (enphasis added).

168 In short, a suspect in custody may remain silent by
declining to answer questions, by asserting his right to remain
silent, or by invoking his right to an attorney to help him
remain silent. But the suspect nust invoke the right to counse
to assure that interrogation is not only term nated but also may
not be resuned except at the personal initiation of the suspect.
If a suspect wshes to be placed on the constitutiona
equivalent of a "do not call" list, he nust invoke the right to
counsel so that the police may not approach him to ask
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gquesti ons. If interrogation is term nated because a defendant
has invoked the right to counsel, the actual need for counsel is
substantially elimnated, and thus counsel nmay not be appointed
until the defendant appears in court. There is no need to
suppress a defendant's statenents if the police have not asked
hi m questi ons.

169 In Hanson, this court held that the Wsconsin
Constitution provides no further protections beyond Burbi ne that
would require police to tell suspects of an attorney's
availability to see them Hanson, 136 Ws. 2d at 208-12. The

court stated:

If this information were required, distinctions
bet ween suspects would unfairly devel op depending on
whet her third persons were able to engage the services

of an attorney. A new area of law would devel op
regarding actions of police in particular fact
situations, i.e., was the attorney in the building,

was the attorney on the tel ephone, was the attorney on
his way to the building, was the attorney not
i mredi ately available but would be by a definite tine,
would a substitute attorney satisfy the requirenent
Another line of —cases could develop around who
requested such representation: the accused's famly,
friends, or perhaps a crimnal acconplice, or the
attorney hinself who has a reduced casel oad.

ld. at 212.
170 This brings us back to the present case. This case is

di stingui shable from Burbine, Hanson, and Ward on the sinple

fact that at 10:35 a.m Stevens invoked the right to counsel
If nothing else had happened, Detective Haines would not have
been able to approach Stevens again, would not have been able to

ask him whether he was willing to talk, and would not have been
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able to adm nister a new Mranda warning. This follows the rule

i n Edwar ds. See also Arizona v. Roberson, 486 U S. 675 (1988);

M nnick v. Mssissippi, 498 U S. 146, 153 (1990) ("[We now hold

that when counsel is requested, interrogation must cease, and
officials may not reinitiate interrogation wthout counsel
present, whether or not the accused has consulted with his
attorney.").

171 But sonmething else happened. First, after Detective
Haines termnated the interrogation, St evens spont aneously
initiated conversation wth his interrogator and asked to
continue the questioning—to <clear the natter up. When
Detective Haines explained that he was not able to continue
i mredi ately and that he could not resunme the questioning unless
Stevens waived his right to an attorney, Stevens replied that it
was his intention to waive his rights again. He said to
Detective Haines, as the detective was |eaving: "Mike sure you
cone back, make sure you cone back because | want to talk to
you." Detective Haines assured Stevens that he would return.

172 Second, there is no evidence in the record that
St evens changed his mnd during the four plus hours between the
time when Detective Haines left and the tinme he returned. There
is no evidence that he made any effort to secure counsel while
Detective Haines was absent. On the contrary, Lieutenant G aham
testified that "I know that [Stevens] namde no request” for
Att or ney Yuan.

173 Finally, Stevens affirned his desire to continue
tal king; and after receiving his Mranda warning a second tine,
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he waived his rights. This encounter was recorded and the
recordi ng has been transcri bed.

174 Thus, Stevens withdrew his request for counsel. He
cancelled his invocation of the right to counsel by initiating a
di al ogue in which he asked to continue the interrogation. This
cancellation was confirmed by the fact that Stevens made no
effort to secure counsel while his interrogator was absent, by
repeating his desire to continue discussion, and by waiving the
right to counsel after receiving a second Mranda warni ng.

175 In Mnnick v. Mssissippi, 498 U. S. at 156, the Court

expl ai ned that "Edwards does not foreclose finding a waiver of
Fifth Amendnent protections after counsel has been requested,

provided the accused has initiated the conversation or

di scussions with the authorities." (Enphasis added.) This case

represents a textbook exanple of that exception.

176 In Mranda, the Court observed that "Interrogation
still takes place in privacy. Privacy results in secrecy and
this in turn results in a gap in our knowl edge as to what in
fact goes on in the interrogation roonms." Mranda, 384 U S at
448. Here, however, all interrogation was recorded. Mor e
i nportant for our purposes is the fact that Stevens' initiation
of conversation is confirmed in a recording along wth his
second waiver of Mranda rights. The evidence of what went on
in the interrogation roomis not secret.

177 Consequently, we concl ude t hat St evens' Fifth
Amendnent privilege agai nst self-incrimnation and hi s
equi valent right under Article I, Section 8 of the Wsconsin
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Constitution were not violated and that Stevens' oral and
witten statenents should not be suppressed.

B. Bl um and M ddl et on

178 This case presents a collateral issue that requires
comment : Whet her the court of appeals was correct in
disregarding Mddleton in its analysis, on grounds that
M ddl eton was overrul ed by Anson, 282 Ws. 2d 629, 1113, 31.

179 1In its unpublished per curiam opinion in this case

the court of appeals observed in a footnote that:

Qur forthcom ng analysis spends no tine on State
v. Mddleton, 135 Ws. 2d 297, 399 N W2ad 917 (C.
App. 1986), because that case was overruled in State
v. Anson, 2005 W 96, 13, 282 Ws. 2d 629, 698
N. W2d 776. Qur suprene court made clear in Blum v.
1st Auto & Cas. Ins. Co., 2010 W 78, 1956, 326
Ws. 2d 729, 786 N . W2d 78, t hat al nj overrul ed
decision of this court has no precedential value
what soever. Therefore, Mddleton is out of the m x.

Stevens, No. 2009AP2057- CR, unpublished slip op., 711 n.3.

180 This court's decision in Blum in 2010 provided a
standard that the court of appeals and this court could apply in
evaluating the precedential value of a prior court of appeals
decision that this court subsequently overrul ed. In two places
in the opinion, the court concluded that "[a] court of appeals
decision loses all precedential value when it is overruled by
this court.” Blum 326 Ws. 2d 729, 113, 57. The court now
reaffirms this principle as a general rule. Hence, if this
court overrules a court of appeals decision wthout further

coment, the court of appeals decision has no precedential
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val ue. The policy reasons for this rule are explained in Blum
1d., 9146-56.

181 Part of our reason for a bright-line rule was to
"elimnate the confusion that has surrounded" the question of
what remains precedent, id., 953, and to spare courts the burden
of trying to figure out "precisely which holdings in court of
appeal s decisions are still good law. " 1d., 154.

182 It nust be acknow edged, however, that our Blum

decision did not elimnate all "confusion" because of the fact

that four times we wused a qualifying "unless" clause in the

di scussi on, namel vy, "unless this court expressly states
otherwise," id., 942, "Unless this <court explicitly states
otherwise," id., 946, "unless it expressly states otherw se,"

id., 954, and "unless this court expressly states that it is
| eaving portions of the court of appeals decision intact,” id.

156.

183 These "unless" <clauses provided direction to this

court to state its intent as clearly as possible if it wshes to
overrule only part of a decision. However, we have cone to
realize that applying these "unless" clauses to past cases in
which this court failed to overrule a decision wthout
qualification is not always easy and nmay require interpretation
if there is any serious doubt about this court's intent.

184 Anson's overruling of Mddleton illustrates the point.
M ddl eton was a |engthy decision. It contained an extensive
di scussion of whether defendant M ddl eton had invoked the right
to counsel after his arrest by calling his wife and asking her
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to contact "Gregory Hunsader”™ who happened to be a |ocal
att orney. M ddl eton, 135 Ws. 2d at 304. A sheriff's deputy
overheard this call but did not share what he had heard with the
officers interrogating M ddleton. Attorney Hunsader |ater
showed up at the jail but was denied access to Mddleton, and
M ddl eton was not told of the attorney's presence before he mde

sonme of his adm ssions to officers. M ddl eton never explicitly

i nvoked the right to counsel. The court of appeals agreed, id.

at 310, but it concluded that sonme of Mddleton's statenents
(after the attorney cane to the jail) had to be suppressed
because of the failure of officers to advise him "that the
specific attorney he had directed his wife to contact had
arrived." 1d. at 313. However, M ddleton's other statenents,
if made before the attorney's arrival, mght stand.

185 A second section of the opinion—plainly delineated as
a different section—dealt wth the fact that M ddl et on
testified at trial after the incrimnating statenents had been
adm tt ed. Was this testinony "inpelled' by the state's use of
tainted evidence? Id. at 317. If so, was Mddleton's
"inpelled" testinony harmless error? The court of appeals
determined that the trial <court could hold an evidentiary
hearing on remand to determ ne whether Mddleton's testinony was

"inpelled by those adm ssions"” under Harrison v. United States,

392 U.S. 219 (1968). Mddleton, 135 Ws. 2d at 323.
86 In Anson, this court ruled "that a Harrison hearing is
not an evidentiary hearing and overrule[d] the court of appeals’

decision in Mddleton to the extent it held a circuit court nmay
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take additional evidence at such a hearing. W hold that a

Harrison hearing is a paper review during which a circuit court
makes findings of historical fact based on the record.” Anson,
282 Ws. 2d 629, 113 (enphasis added). "[We overrule the court

of appeals' decision in Mddleton, to the extent it holds that

the circuit court may conduct a full evidentiary hearing when

engaging in a Harrison analysis." Id., 131 (enphasis added);

see also id., f157.

187 Looking at the narrow |anguage of the Anson decision

as applied in the broad context of the Mddleton case, we
conclude that the Anson court did not overrule the entire
M ddl eton decision, and we believe it would be unreasonable to
hold that it did. The court clearly identified the portion of
the Mddleton opinion that it found objectionable, and it
overruled Mddleton to that extent. The | anguage used appears
to leave the rest of Mddleton unaffected. Therefore, we nust
conclude that the court of appeals was not correct in
disregarding Mddleton on grounds that, because of Anson,

M ddl et on had "no precedenti al val ue what soever."

188 On the other hand, the court of appeals was correct on
the nmerits in not relying on Mddleton. First, the Mddleton
court ruled that the defendant did not invoke the right to
counsel . Mddleton, 135 Ws. 2d at 310. Here, Stevens did
invoke the right to counsel but then cancelled the invocation.
Second, the Mddleton court said that notw thstanding the fact
that the defendant did not invoke his Mranda rights, he did
initiate "the events which led to a specific attorney's com ng
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to the jail." 1d. at 312. Not so, Stevens. Attorney Yuan cane

to the jail as the result of a call from Stevens' nother, not a

call directly or even indirectly from Stevens. Third, in
M ddleton, a deputy heard Mddleton mke a <call and his
know edge was attributed to all other officers. |If know edge of

Stevens' invocation at 10:35 a.m should have been attributed to
all other officers in the Wuwukesha departnment, so also should
hi s cancellation of the invocation nonents |ater.

189 The two cases are very different on their facts, so
that Mddleton would not influence the decision in Stevens.
Moreover, the Mddleton decision was effectively repudiated by
United States District Judge Barbara Crabb in an unpublished

opinion involving Mddleton in 1992, Mddleton v. Mirphy, No.

91-CG0751-C, unpublished op. (WD. Ws. Jan. 28, 1992). The
Seventh Circuit agreed with Judge Crabb, attaching her full

opinion to its brief opinion in 1993, Mddleton v. Mirphy, No.

91-CG0751-C, unpublished op. 996 F.2d 1219 (7th Cr. June 21,
1993). We include Judge Crabb's opinion as an appendix to this
deci si on.

190 Because we agree with Judge Crabb's conclusion that
Dougl as M ddl eton's confessions were voluntary and that Burbine
was incorrectly applied in Mddleton's case, we overrule State

v. Mddleton in its entirety.

191 In 2010, after a great deal of internal discussion,
the Blum court nade a determnation that overruled court of

appeal s decisions should have no precedential value unless this

court expressly states that it is leaving portions of the court
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of appeals decision intact. W realize now that it is nuch
easier to apply this rule prospectively than it is to apply it

retroactively.'? We think the Blum rule should be applied

retroactively but with the follow ng caveat.

192 The "overruled unless” t est cannot be applied
retroactively with the sane rigor that it can be applied
prospectively because, before the Blum decision, this court did
not have any agreed upon |anguage to partially overrule a court

of appeal s decision, except an announcenent that the court is

12 For exanple, how might a strict application of the Blum
rule apply to a past decision of this court that overruled two
court of appeals cases, but did so utilizing different |anguage
wi t hout the guidance of Blun? E.g., Colby v. Colunbia Cnty.,
202 Ws. 2d 342, 363 & n.11, 550 N.W2d 124 (1996) ("Because the
court of appeals in Fox[ v. Smth, 159 Ws. 2d 581, 464
N.W2d 845 (Ct. App. 1990)] failed to follow the precedent
established by this court in Maynard and its progeny, we hold
that the Fox decision is overruled.") ("W simlarly overrule
that portion of Schwetz[ v. Enployers Ins. of Wwusau,] 126
Ws. 2d [32,] 37 n.4, 374 NW2d 241 [(C. App. 1985)], which is
in conflict with the remainder of our holding in the present
case.") (enphasis added).

A different problem would be presented by a case that used
very broad |anguage in overruling court of appeals decisions.
E.g., State v. Wilstad, 119 Ws. 2d 483, 486, 351 N W2d 469
(1984):

In so doing we specifically overrule and repudi ate the
entire line of cases stemmng from State v. Booth, 98
Ws. 2d 20, 295 N.W2d 194 (Ct. App. 1980), which hold
that the destruction of the breathal yzer test anpoule
warrants the suppression of the test results and which
rely on the theory that a used anpoule is testable to
determine blood alcohol and <can supply naterial
evidence in respect to a defendant's guilt or
i nnocence.

I d. (enphasis added.)
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"W t hdrawi ng" | anguage from a deci sion. Thus, as noted above,
courts may have to interpret cases from this court that were

decided prior to Blum to determne whether an opinion

"overruling" a court of appeals decision really intended to
overrule the entire decision or only a portion of it.

193 In cases prior to Blum if this court did not use any
qualifying language in overruling a court of appeals decision,
it probably intended to overrule the decision in its entirety,

as Blum hol ds. However, if this court wutilized qualifying

| anguage, it probably intended sonething less than a total
overruling and the surviving portion of the partially overruled
deci sion may be cited as precedent.

194 It is to be hoped that the Blumissues we discuss here
wi |l not surface very often

V. CONCLUSI ON

195 We conclude that David Stevens w thdrew his request
for an attorney by voluntarily initiating a request to resune
t he questi oni ng. He knowingly, intelligently, and voluntarily
provided an incrimnating statenment to his interrogator after he
was given a second Mranda warning. Al t hough Stevens validly
invoked his right to counsel, he cancelled his invocation of
that right by initiating a dialogue in which he asked to
continue the interrogation. This cancellation of the request
for counsel was confirmed by the fact that Stevens made no
effort to secure counsel while his interrogator was absent, by

his recorded agreenent that he initiated the conversation asking
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to resune questioning, and by his waiver of the right to counsel
after receiving a second Mranda warni ng.

196 We al so conclude that the decision in Blumv. 1st Auto

& Casualty Insurance Co., did not require the court of appeals

to disregard Mddleton in its analysis because Anson overrul ed
M ddleton only to the extent that "it held a circuit court may

take additional evidence at [a Harrison v. United States]

hearing." However, Mddleton is factually distinguishable from
this case and is now conpletely overruled on the nerits.

197 Because we determne that Stevens' Fifth Amendnent
privilege against self-incrimnation and his equivalent right
under Article I, Section 8 of the Wsconsin Constitution were
not violated, we affirmthe decision of the court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.
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Opinion

OPINION AND ORDER
CRABB, District Judge.

*1 This is a petition for a writ of habeas corpus, filed
pursuant to 28 U.S.C. § 2254, Petitioner, an inmate at the
Columbia Correctional Institution in Portage, Wisconsin,
contends that he is in custody in violation of the Constitution
of the United States. Petitioner seeks relief on the grounds that
his pre-trial confessions were obtained improperly and used
against him improperly at trial; that because the confessions
were used at trial he was forced to take the stand against
his will; and that without the confessions and testimony,
the evidence at trial would have been insufficient to convict
him. Respondent asserts that petitioner's oral and written
confessions were obtained legally and were not admitted
erroneously at trial; that even if the confessions were obtained
illegally and so admitted erroneously, petitioner waived his
objection to their admission by testifying at trial; and that
because the question whether testimony at trial is impelled is a
question of fact, the Wisconsin Court of Appeals was correct
when it applied the clearly erroneous standard to the trial

court's finding that petitioner's testimony was not impelled. 1
Petitioner has exhausted his state remedies as required under

28 U.S.C. § 2254.2

After reviewing the entire record, I conclude that the state
trial court was correct in concluding that petitioner did not

invoke his right to counsel before confessing, and I conclude
that, as a matter of law, the arrival of petitioner's attorney
at the police station was not a fact of which the police were
required to advise petitioner, so that the trial court did not
err in admitting the confessions into evidence. Because his

_ oral and written confessions were constitutionally admissible,

petitioner's testimonial confession was not impelled. The
petition for writ of habeas corpus will be denied.

In considering habeas corpus petitions, the district court
presumes state court findings of fact to be correct unless,
upon consideration of the record as a whole, it concludes
that the factual determinations are not “fairly supported”
by the record. 28 U.S.C. § 2254(d)(8); United States ex
rel. Savory v. Lane, 832 F.2d 1011, 1019 (7th Cir.1987).
Petitioner does not object to the accuracy or completeness
of the state court findings of fact, except for the trial court
finding that his testimony at trial was not impelled. I adopt
the following facts, based on the Wisconsin Court of Appeals'
decisions in State v. Middleton, 135 W.2d 297, 399 N.W.2d
917 (Ct.App.1986) and State v. Middleton, 1988 Wisc.App.
LEXIS 796 (Ct.App.1988), supplemented by pertinent facts
from the record.

FACTS FOUND BY STATE COURTS

Petitioner murdered Hilda Miller, age 72, late on June
4 or early on June 5, 1984, in Edgerton, Wisconsin. He
bludgeoned her with a hammer and then robbed her and set
her apartment on fire. Between 10:00 and 10:30 a.m. on
June 5, Lt. Toler of the Rock County, Wisconsin, Sheriff's
Department arrested petitioner, advised him of his Miranda
rights including his right to consult with a lawyer before and
during questioning, and took him to the sheriff's department.

*2 At about 1:16 p.m., petitioner requested that a deputy
sheriff place a call to petitioner's home. The deputy heard
petitioner tell his wife that he was in the Rock County Jail and
ask her to contact Gregory Hunsader. The deputy knew that
Hunsader was a local lawyer, but petitioner did not refer to
Hunsader as a lawyer during the conversation.

After the telephone call, the deputy tumed petitioner over
to the detective bureau for questioning. The deputy did not
inform the detectives that petitioner had asked his wife to call
Hunsader.

Three detectives began questioning petitioner at about 1:30
p.m. Lt. Toler initiated the session by asking petitioner
whether he understood his Miranda rights; petitioner said that

WestlawNext © 2012 Thomson Reuters. No claim to originai U.S. Government Works. 1
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he did. At no time did petitioner ask to see Hunsader or any

other lawyer‘3 Sometime between 1:20 and 2:30 p.m. on
June 5, petitioner confessed orally that he had murdered Hilda
Miller.

At about 1:20 p.m., petitioner's wife called Hunsader and
left a message that he should meet petitioner at the jail.
Hunsader received the message at about 2:10. When he
arrived at the jail at about 2:20, he asked to see petitioner.
A deputy told Hunsader to wait because no interview room
was available; at about 2:30 p.m. one of the interrogating
detectives was told that Hunsader wanted to see petitioner.
The detective informed Lt. Toler, who replied that petitioner
had not requested a lawyer. The detective told Hunsader
that petitioner had not asked for a lawyer, and refused
to tell petitioner that his wife had arranged for Hunsader
to meet him. The detective told Hunsader he could meet
with Middleton if the district attorney agreed; at about
2:50 p.m. the detective told Hunsader that a lawyer in the
district attorney's office had refused Hunsader permission to
interview petitioner.

Between 2:44 and 3:56 p.m,, after again receiving Miranda
warnings, petitioner waived his rights in writing and gave a
written statement to the detectives. Later in the afternoon, he
gave two more written statements; before each, the detectives
advised him of his rights and he waived them in writing.

Petitioner was alert and responsive during the questioning. He

was not threatened and was not promised leniency. #

Before trial, petitioner offered a motion in limine, asking
that his confessions be excluded from evidence. The state
court judge denied petitioner's motion, finding that the deputy
who had overheard petitioner tell his wife to call Hunsader
had no duty to tell the interrogating detectives, and that
because petitioner had been advised of his Miranda rights,
and understood them, before he was questioned and before
he gave his statements, his oral and written confessions were
voluntary, were not coerced or the product of improper police
pressure, and therefore were admissible.

At trial, the state introduced the confessions into evidence.
Petitioner took the stand, testifying in his own defense that he
had indeed killed Hilda Miller, but adding that he had been so
intoxicated that he could not have formed the requisite intent
for a conviction of first degree murder.

*3 On September 1, 1984, the jury returned guilty verdicts
against petitioner on the charges of first degree murder, armed

robbery, and arson. The court entered judgment and sentenced
petitioner to life for the murder conviction, ten years for
the armed robbery conviction, and five years for the arson
conviction,

Petitioner appealed his convictions on the grounds that he
invoked his right to counsel when the deputy overheard him
ask his wife to contact Hunsader, that his interrogation should
have ceased at that point, that his confessions should have
been suppressed because the interrogation did not cease, that

his trial testimony was impelled by the admission of the

illegal confessions, and that the admission of the confessions
was reversible error because the state did not have enough
evidence to convict him without the confessions. The court
of appeals ruled that petitioner had not invoked his right to
counsel when the deputy overheard him ask his wife to call
Hunsader, but that any confession obtained after Hunsader
arrived at the sheriff's department was obtained in violation of
petitioner's due process rights under the Fifth and Fourteenth
Amendments because petitioner's confessions were not given
after a knowing and voluntary waiver of his Miranda rights
if he did not know his attorney had arrived at the station.
The court of appeals found it undisputed that the three
written confessions were given after Hunsader's arrival, and
therefore should have been suppressed. On the record before
it, however, the court of appeals could not determine whether
petitioner's oral confession had been obtained before or after
Hunsader arrived. The court of appeals remanded the case
to the trial court for determination of two issues: 1) whether
the oral confession had been obtained before or after 2:20
p.m., when Hunsader arrived at the department, and 2) if the
confession was obtained after 2:20 p.m., and therefore was
inadmissible, whether petitioner's testimony at the trial was
freely given or impelled by the admission of the inadmissible
confessions. At an evidentiary hearing on remand, the trial
court determined that petitioner had given his oral confession
after Hunsader arrived at the sheriff's department, and that the
confession had been admitted erroneously into evidence. The
court concluded also that the state's use of the confessions
did not impel petitioner to testify, but that petitioner testified
in order to make second-degree murder a jury issue, thereby
waiving his objection to the admission of the inadmissible
confessions and rendering the court's error harmless. To reach
its decision that petitioner's testimony was not impelled, the
trial court, at the direction of the court of appeals, reviewed
the state's case independently of the tainted evidence, and the
impact of the tainted evidence on the jurors in light of the
other evidence. The court based its finding that petitioner's
testimony was not impelled on petitioner's sister's testimony,
the state's evidence other than the confessions, and the trial
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court's conclusion that petitioner would be entitled to a
second-degree murder instruction only if he testified.

*4 Petitioner appealed the trial court's decision a second
time. In State v. Middleton, 1988 Wis.App. LEXIS 796, the
court of appeals, deeming the question whether petitioner's
testimony at trial was impelled to be a question of fact, applied
a clearly erroneous standard of review to the trial court's
finding that petitioner's testimony at trial was not impelled.
The court of appeals found sufficient evidence in the record
to support the trial court's finding, and so upheld its decision
and petitioner's conviction. The Supreme Court of Wisconsin

denied review when petitioner appealed.

OPINION

Petitioner raises several challenges to the findings and
procedures of the Wisconsin courts that convicted him of
murder, robbery and arson. The basis of the challenges is
that the state courts committed federal constitutional error by
ruling that petitioner's trial testimony was not impelled after
finding that his pre-trial confessions were obtained illegally.
The federal habeas court “can grant habeas relief only when
there is a violation of federal statutory or constitutional law,”
and reviews de novo such questions. Brewer v. Aiken, 935
F.2d 850, 85455 (7th Cir.1990) (quoting United States ex rel.
Lee v. Flannigan, 884 F.2d 945, 952 (7th Cir.1989). Because
it is dispositive of all of petitioner's challenges, I will begin
with the challenge to the state court holdings that respondent
raises in its response to this petition for habeas corpus.

Respondent asserts that the trial court was correct in the first
instance when it allowed into evidence the confessions of
petitioner. The court of appeals determined in petitioner's first
appeal that any confession secured after Hunsader's arrival
at the sheriff's department was obtained illegally and was
inadmissible. Middleton, 135 Wis.2d at 313-14. The court
held that petitioner had “shown no reasonable basis ... to
believe that the police would understand that he wanted an
attorney, [and that therefore he] did not invoke his right
to counsel,” id. at 310, but then went on to hold that any
confession obtained after the lawyer arrived at the station was
inadmissible because “the knowing quality of Middleton's
waiver [of his Miranda rights] disappeared when the facts of
his interrogation were changed without his knowledge.” Jd.
at 313.

The foundation of the right to counsel at issue is the
Fifth Amendment privilege against self-incrimination and
the requirement that suspects be warned prior to custodial

interrogation that they have the right to remain silent and the
right to have a lawyer present during questioning. Miranda
v. Arizona, 384 U.S. 436, 469 (1966). Statements made by
a suspect during interrogation are not admissible to establish
guilt unless the suspect is informed of and waives his Miranda
rights prior to making the statements. If a suspect “indicates
in any manner and at any stage of the process that he wishes
to consult with an attorney before speaking there can be no
questioning.” /d. at 444-45. Once a suspect invokes his right
to counsel, before or during questioning, “the interrogation
must cease until an attorney is present.” Id. at 474.

*5 However, if a suspect does not invoke his right to
counsel, but rather waives the right, then the interrogation
may proceed. This is true even if a lawyer, either on her own
or at the behest of a third party but without the knowledge of
the suspect, arrives at the interrogation site and asks to consult
with the suspect. Moran v. Burbine, 475 U.S. 412, 422-23
(1986). The reasoning is that the right to counsel belongs to
the suspect rather than the lawyer, that it is the suspect who
must make the knowing waiver, and that “[e]vents occurring
outside of the presence of the suspect and entirely unknown to
him surely can have no bearing on the capacity to comprehend
and knowingly relinquish a constitutional right.” Id. at 422.

After being informed of his Miranda right to counsel,
petitioner could choose one of two routes: he could choose not
to invoke his right to counsel, in which case his interrogation
could continue even after a lawyer appeared and wanted to
see him, or he could invoke his right to counsel, in which
case his interrogation had to stop immediately and could not
continue until his counsel was in the interrogation room with
him. Miranda, 384 U.S. at 474; Minnick v. Mississippi, 498
U.S. 146, 111 S.Ct. 486 (1990). Whether the interrogating
officers were required to inform petitioner that the lawyer had
asked to see him depended on whether petitioner had invoked
his right to counsel.

Petitioner asserts that he did so when, after his arrest and after
he was advised of his Miranda rights, he asked a deputy to
place a call to his home and the deputy overheard petitioner
tell his wife that he was in jail and she should contact Gregory
Hunsader. Petitioner did not refer to Hunsader as a lawyer,
and in the five times he was given his Miranda warnings
or the three times he signed a written waiver of his right to

counsel, he did not ask to see Hunsader or any other lawyer. 3
The court of appeals found the comment from petitioner to
his wife to be insufficient to invoke his right to counsel
because petitioner failed to communicate to the police his
desire to have a lawyer present. Middleton, 135 Wis.2d at
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309-10. The court observed that “we see no reason why
indirect communication should be ineffective [to invoke the
right to counsel] so long as the suspect has reason to believe
the communication is effective,” but found that the record
failed to show that petitioner had a reason to believe he had
made such a communication to the police. Id.

The court of appeals' holding that petitioner did not invoke
his right to counsel is supported by the decisions of the

Court of Appeals for the Seventh Circuit and the United
States Supreme Court. Most recently, the Supreme Court

has specified that the test for whether a suspect has
invoked his right to counsel is not “the likelihood that
a suspect would wish counsel to be present,” but rather
that he “ha[s] expressed his wish for the particular sort
of lawyerly assistance that is the subject of Miranda.”
McNeil v. Wisconsin, 111 S.Ct. 2204, 2209 (1991) (emphasis
in original). Expression “requires, at a minimum, some
statement that can reasonably be construed to be expression
of a desire for the assistance of an attorney in dealing
with custodial interrogation by the police.” Id. (emphasis in
original). In McNeil, a suspect was represented by a public
defender at an initial appearance, as was his right under the
Sixth Amendment. Later in the day, he was taken to an
interrogation room to be questioned about several different
offenses, and given his Miranda wamings. After signing a
waiver form, he confessed to the crimes. He sought then to
suppress his confession on the ground that he had invoked his
right to counsel at the initial appearance, and so could not be
interrogated thereafter without his lawyer present.

*6 The Supreme Court differentiated between the Fifth
Amendment prophylactic right to counsel designed to
counteract the pressures of custodial interrogation and the
Sixth Amendment right to counsel for accused criminal
defendants. Id. at 2208. The Sixth Amendment right to
counsel attaches when a prosecution is commenced and
is “offense-specific,” so that invocation of it pertains to
the particular offense with which a suspect is charged.
Id. at 2207-08. It cannot be invoked once for all future
prosecutions. Id. at 2207. On the other hand, the Fifth
Amendment right to counsel is non-offense-specific, so that
when it is invoked no interrogation for any offense can occur
until a lawyer is present. Id. at 2208. In order to invoke
it, a suspect must express “a desire for the assistance of
an attorney in dealing with custodial interrogation by the
police.” Id. at 2209. In the McNeil context, this means that
a Sixth Amendment invocation of right to counsel at an
initial appearance does not translate into a Fifth Amendment
invocation of right to counsel at a later interrogation for

a different offense because the suspect did not express his
desire to have a lawyer assist him in the interrogation.

In Quadrini v. Clusen, 864 F.2d 577 (7th Cir.1989), the Court
of Appeals for the Seventh Circuit considered the question
of what constitutes invocation of the right to counsel. In
Quadrini, a suspect who was being interrogated stated that he
did not want a lawyer and signed a Miranda waiver, but then
showed the officers the business card of a public defender and

told the officers that he had been told by the public defender
not to make a statement. Quadrini, 864 F.2d at 582. The
court found that the suspect had waived his right to counsel

unequivocally, even though he had produced the business
card of a lawyer and told the officers of the lawyer's advice. /d.
at 582-83. The officers knew that the suspect had met already
with a lawyer about the charges he faced, but that alone was
not enough to invoke his right to counsel; the suspect had to
ask for the lawyer to be present at the interrogation.

In this case, petitioner failed to invoke his Fifth Amendment
right to counsel. He never asked to see a lawyer and he signed
a waiver of his right to counsel three times. It was only by
chance that the deputy who overheard petitioner ask his wife
to call Hunsader knew that Hunsader was a lawyer; petitioner
could have no reasonable expectation that his call to his wife
would be understood as an invocation of counsel. Even if
petitioner had told his wife to call a lawyer, rather than just
calling Hunsader by name, he would not have successfully
invoked his right to counsel during interrogation because he
did not say that he wanted the lawyer for that purpose. In
order to invoke his right to counsel during an interrogation,
a suspect must express “a desire for the assistance of an
attorney in dealing with custodial interrogation.” McNeil,
111 S.Ct. at 2209 (emphasis in original). Petitioner did not
ask for a lawyer at all, much less ask for one to be present for
interrogation.

*7 Because petitioner did not invoke his right to counsel
when he called his wife, and then waived the right when he
was given his Miranda warnings, the interrogating officers
were not required to inform him when the lawyer arrived at
the station. Petitioner did not ask for a lawyer; therefore the
lawyer's attempt to see him was unilateral. Moran v. Burbine,
475 U.S. at 420, makes clear that a suspect's right to a lawyer
belongs to the suspect, and cannot be invoked by a lawyer. /d.
at 424-25. Petitioner validly waived his right to the presence
of counsel. There is no allegation that the waiver was coerced
by physical or psychological pressure. Although knowledge
that a lawyer was willing to see him “might have affected his
decision to confess, ... [the Supreme Court has] never read the
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Constitution to require that the police supply a suspect with
a flow of information to help him calibrate his self-interest in
deciding whether to speak or stand by his rights.” Id. at 422.
Petitioner offered his confessions after a valid waiver of his
right to counsel, and those confessions were admissible at his
trial.

Because the confessions constituted admissible evidence, it
was not a violation of the federal constitution for the trial

court to admit them at trial. Because the confessions were
admissible, petitioner cannot argue that his testimony was

impelled by the introduction of tainted evidence. Petitioner's
conviction must stand; his petition for habeas corpus will be
denied.

ORDER

IT IS ORDERED that petitioner's petition for a writ of habeas
corpus is DENIED on the grounds that the trial court did not
err when it admitted his confessions into evidence at his trial
and that his testimony was not impelled by the introduction
of inadmissible evidence.

Footnotes

1 The term “impel” means to incite to action, or to induce, influence, or urge. Webster's New International Dictionary, 1248 (2d ed.
1957). Its meaning is similar to that of “compel”: “compel is the stronger word, connoting force or coercion, with little or no volition
on the part of the one compelled. Impel connotes persuasive urging, with some degree of volition on the part of the one impelled.”
Bryan A. Gamner, 4 Dictionary of Modern Legal Usage 130 (1987). Thus it would seem that petitioner's claim is that his testimony
at trial was compelled—that he had no choice but to testify—rather than impelled—that he was persuaded to do so. In Harrison v.
United States, 392 U.S. 219 (1968), the seminal Supreme Court case concerning trial testimony tainted by illegally obtained and
admitted confessions, Justice Stevens referred to such testimony as “impelled.” Because the term has become part of the legal lexicon
in cases such as this one, I will use it even though it is not precisely accurate.

2 In his response to the petition for writ of habeas corpus, respondent denied that petitioner has exhausted his state court remedies to
the extent that he is claiming that the state appellate court failed to follow appropriate appellate procedures. Because I have decided
that the trial court did not err when it admitted petitioner's confessions at trial, and that therefore his testimony was not impelled
by inadmissible confessions, any claim by petitioner that the state appellate court failed to follow appropriate procedures is moot.
Therefore there is no state court remedy to exhaust on that procedural issue.

3 At trial, petitioner claimed that he told the detectives he wanted to call Hunsader; the trial court disbelieved him.

4 Petitioner claimed at trial that he told the interrogating detectives that he was exhausted and wanted rest, but the court believed the
officer's testimony to the contrary.

5 Petitioner claimed at trial that he told the detectives he wanted to call Hunsader, but the trial court disbelieved him. “It is well-settled

law that a court of appeals does not stand in judgment of the credibility of witnesses. Rather that question is left to the sound discretion
of the trier of fact.” Quadrini v. Clusen, 864 F.2d 577 (7th Cir.1989) (citations omitted).
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198 ANNETTE KI NGSLAND ZI EGLER, J. (concurring). | join
the majority opinion insofar as it concludes that (1) Stevens'
privilege against self-incrimnation, guaranteed by both the
Fifth Amendnent of the United States Constitution and Article I,
Section 8 of the Wsconsin Constitution, was not violated; and

(2) this court's decision in Blum v. 1st Auto & Casualty

| nsurance Co., 2010 W 78, 956, 326 Ws. 2d 729, 786 N W2d 78,

did not require the court of appeals to disregard State v.
M ddleton, 135 Ws. 2d 297, 399 N.W2d 917 (C. App. 1986), in
its entirety. | concur and wite separately to clarify the

maj ority opinion's discussion of Blumat f191-94.

199 In Blum a majority of this court concluded that "a
court of appeals decision expressly overruled by this court no
| onger retains any precedential value, unless this court
expressly states that it is leaving portions of the court of
appeals decision intact.” 326 Ws. 2d 729, ({56. Quite
obviously, prior to Blum no court could have known that it was

expected to utilize magic |anguage when partially overruling a

court of appeals decision. In short, the Blum rule can be
understood only with combn sense in mnd. In applying the
rul e, we sinply rmnust determine whether the court, in

"overruling” a court of appeals decision, intended to overrule
the entire decision or only a portion thereof.
100 I respectfully concur in order to clarify the Blum

rul e.
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201 | am authorized to state that Justices PATI ENCE DRAKE
ROGGENSACK and M CHAEL J. GABLEMAN join this concurrence.
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1102 SH RLEY S. ABRAHAMSON, C. J. (concurring in part and
di ssenting in part). | join the majority opinion with respect

to the discussion of the "Blum issue" at 9Y91-94. | dissent

fromthe rest of the opinion relating to the Mranda issue.
103 As the nmmjority notes with regard to the Mranda

issue, "[t]he present case is |like a |aw school exam question."”

Majority op., T47. The case presents a fact situation not
previously faced by this court or, as best | can determne, by
any other court. The nenbers of this court, like |aw students,

have to reach a decision on the basis of past cases (not
directly on point), constitutional principles, and pragmatic
concerns.

1104 Here are the basic facts: During an initial
interrogation, after receiving the first Mranda warnings,
Stevens invoked his Fifth Anmendnent right to counsel. The
guestioning stopped—as it shoul d. Shortly thereafter, Stevens
expressed interest in cancelling his invocation of the right to
counsel and in resumng discussion wth the detective. He had
the right to do so. Stevens was placed in a cell. Sever al
hours passed before a |law enforcenent officer returned to talk
with Stevens. During this several-hour hiatus, Stevens
attorney arrived at the police station. The police officers
failed to inform Stevens of his attorney's arrival and refused
to allow the attorney to see Stevens. \Wen the |aw enforcenent
officers returned to talk wth Stevens, Stevens was given the
M randa warni ngs, waived his rights, and nmade statenents that he

now seeks to suppress.



No. 2009AP2057-CR. ssa

1105 This court nust determ ne whether the |aw enforcenent
officers violated the Fifth Arendnment when they failed to inform
Stevens of his attorney's arrival after Stevens expressed
interest in cancelling his invocation of his right to counsel
but before he received a second Mranda warning and waived his
right to counsel. In other words, does a suspect's initiation
of conversation with |law enforcenent officers after the suspect
i nvokes the right to counsel constitute a waiver of the right to
counsel in the absence of a second M randa war ni ng??

1106 The facts of the present case differ from prior cases.
As the majority acknow edges, this case is distinguishable from

Moran v. Burbine, 475 U S 412 (1986), State v. Hanson, 136

Ws. 2d 195, 401 N w2d 771 (1987), and State v. Ward, 2009 W

60, 318 Ws. 2d 301, 767 N W2d 236. In these cases, the
suspects never explicitly invoked their right to counsel while
in custody. Majority op., 970. For the sane reason, the

present case is distinguishable from State v. Mddleton, 135

Ws. 2d 297, 399 Nw2d 917 (C. App. 1986), which seens to play
a major role in the majority opinion.
1107 Wth regard to the fact situations presented by Moran,

Hanson, Ward, and Mddleton, | agree with the majority opinion

that the United States Suprenme Court and this court have held

that a suspect who has not invoked the right to counsel does not

! The majority states the issue as follows: "[T]he critica
issue is whether St evens' i nvocation of the right to
counsel . . . survived his alnost imrediate initiation of
conversation wth his interrogator in which he enphatically
asked to resune the questioning . . . ." Myjority op., 958.
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have the right to be informed that counsel who intends to
represent the suspect is available to speak with the suspect
and counsel need not be given the opportunity to speak with the
suspect.

1108 Wth regard to the different fact situation presented

in the instant case, | disagree with the majority. Unli ke the
majority, | conclude that Stevens' Fifth Amendnent rights were
vi ol at ed. My conclusion, like the majority's to the contrary,

is driven by a synthesis of principles derived from federal and
state case law. M conclusion is also driven by the federal and
state constitutional provisions enshrining the right against
self-incrimnation (including the right to counsel during
custodial interrogation) and by the pragmatic need to mnimze
the grave personal and soci etal harms flowing from the
impairment of these rights. The Iline between encouraging
voluntary, true confessions and coercing confessions, whether
true or false, is narrow Today's majority is all too willing
to ignore that line.?
I

1109 The nmjority appears to acknow edge, and | agree, that
once a suspect has invoked the right to counsel, not only nust
interrogation cease, but the suspect also has a right to be
informed that an attorney has arrived at the station to speak
with him Majority op., 91967-70. The United State Suprene
Court declared in Mranda v. Arizona, 384 U S. 436 (1966), that

2As | explain in Part IV, below, even if | agreed with the
majority's Fifth Anendnent analysis, | would conclude that the
W sconsin Constitution warrants a different result.

3
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once a suspect invokes his or her right to counsel, "the
i ndi vi dual nust have an opportunity to confer with the attorney
and to have him present during any subsequent questioning."?
M randa thus provides that a suspect has two rights to counsel
(1) The right to consult with counsel prior to questioning; and
(2) the right to have counsel present during any questioning.?
1110 According to the mgjority opinion, |aw enforcenent did
not have to inform Stevens that his attorney had arrived because
Stevens "cancelled® his request for counsel. And how did
Stevens cancel his invocation of his right +to counsel?
According to the majority opinion at 4, Stevens "cancelled his
invocation of that right by initiating a dialogue in which he
asked to continue the interrogation.” See also nmjority op.,

174. The mpjority explains that Stevens' "cancellation of the

request for counsel was confirnmed by the fact that Stevens nade

3 Mranda v. Arizona, 384 U S. 436, 474 (1966).

The Seventh Circuit's decision in Mddleton v. Mirphy, No.
92- 1498, unpublished slip op. (7th Cr. June 21, 1993) also
indirectly supports the proposition that a suspect who has
i nvoked the right to counsel nust be infornmed that an attorney
has arrived. The district court (whose opinion was attached to
the Seventh Circuit's deci si on) stated that "[ b] ecause
petitioner did not invoke his right to counsel when he called
his wife, and then waived the right when he was given his
M randa warnings, the interrogating officers were not required
to inform him when the l|lawer arrived at the station.”
M ddl et on, No. 92-1498, unpublished slip op. at 7 (7th Gr. June
21, 1993) (enphases added). The converse is also true: If the
petitioner did invoke his right to counsel and had not yet
wai ved that right, the interrogating officers were required to
informhimthat his |awer had arrived.

4 M randa, 384 U.S. at 470; Florida . Powel |, 130
S. C. 1195, 1206 (2010).
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no effort to secure counsel while his interrogator was absent,
by his recorded agreenent that he initiated the conversation
asking to resune questioning, and by his waiver of the right to
counsel after receiving a second Mranda warning." Majority
op., 14.

111 In the present case, counsel appeared at the police
station before Stevens "confirnmed" his cancellation of his
i nvocation of the right to counsel. St evens' counsel appeared
at the police station asking to see Stevens before Stevens
wai ved his right to counsel after the second Mranda warning.
Majority op., 91119, 73-74. As | explain below, the majority's
conclusion that Stevens lost the rights he had gained by
invoking the right to counsel nerely by initiating conversation
with the police, as opposed to both initiating conversation with

the police and knowingly, intelligently, and voluntarily waiving

the right to counsel, is not conpelled by precedent.

112 | conclude that Stevens' invocation of his right to
counsel during interrogation lasted until he know ngly,
intelligently, and voluntarily waived that right. 1In this case,

Stevens' only effective waiver cane after the second Mranda
war ni ng. Stevens' waiver of counsel canme after Stevens' counsel
appeared at the police station to speak wth Stevens. I
therefore conclude that Stevens' Fifth Anendnent right to
counsel was violated when |aw enforcement failed to advise
Stevens that counsel was available to speak with him

1113 My conclusion is supported by the United States
Suprene Court's decision in Oegon v. Bradshaw, 462 U S. 1039
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(1983). I n Bradshaw, eight justices (the four in the plurality
and the four in dissent) agreed that in order for the
interrogation of a suspect to continue wthout counsel once the
suspect has invoked his or her right to counsel, t wo
requi renents nust be net: (1) the suspect nust, on his or her
own accord, reopen dialogue with his interrogators; and (2) the
suspect nust again knowingly, intelligently, and voluntarily
wai ve his Mranda rights.?®

114 According to eight justices in Bradshaw, the suspect's
nmere initiation of conversation with [aw enforcenent does not
suffice to show a waiver of the previously asserted right to
counsel . Rat her, two steps nust be anal yzed before the suspect
| oses the rights he gained by invoking the right to counsel

the initiation step and the wai ver step.?®

® See Oregon v. Bradshaw, 462 U S. 1039, 1044 (1983)
(plurality opinion); Bradshaw, 462 U S. at 1054 n.2 (Marshall,
J., dissenting).

"The only dispute between the plurality and the dissent in
this case concerns the neaning of 'initiation' for purposes of
Edwards' per se rule.” Bradshaw, 462 U S. at 1054 n.2
(Marshal |, J., dissenting).

® The plurality and dissenting justices agreed on this
poi nt .

As the plurality in Bradshaw stated, the |lower court "was
wong in thinking that an 'initiation' of a conversation or
di scussion by an accused not only satisfied the Edwards rule,
but ex proprio vigore suffices to show a waiver of a previously
asserted right to counsel. The inquiries are separate, and
clarity of application is not gained by nelding them together."
Bradshaw, 462 U. S. at 1045.
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115 1 recognize that the present case is not governed
preci sely by Bradshaw. In Bradshaw, the Court did not address
the right of a suspect to be infornmed of an attorney's arrival
| do not claim that Bradshaw is on all fours with the present
case. Neverthel ess, Bradshaw is instructive and supports ny
concl usi on.

1116 Bradshaw addressed one of the rights gained by
i nvoking the right to counsel—the right not to be subjected to
further interrogation—and held that the right stays with the
suspect until the suspect initiates further conversation and the
police obtain a knowing, intelligent, and voluntary waiver by
gi ving the suspect a M randa warning. ’

1117 The present case addresses another right gained by a

suspect who invokes the right to counsel—the right to be

The dissenting justices in Bradshaw agreed, stating: "If an
accused has hinself initiated further comunication with the
police, it is still necessary to establish as a separate nmatter
the existence of a knowng and intelligent waiver under Johnson
v. Zerbst, 304 U S. 458, 464 (1938)." Bradshaw, 462 U. S. at
1054 n.2 (Marshall, J., dissenting).

The majority opinion refers to Oregon v. Bradshaw, 462 U. S.
1039 (1983) in Y52. The mmjority explains Bradshaw as foll ows:
"When the accused initiates communication wth police, the
paradigmis reset and police may explore whether the accused is
willing to answer questions. They may proceed with custodial
interrogation if the accused again is given a Mranda warning
and again waives his Mranda rights."”

" "[T]lhe question would be whether a valid waiver of the

right to <counsel . . . had occurred, that 1is, whether the
purported waiver was knowing and intelligent and found to be so
under the totality of the circunstances, including the necessary
fact that the accused, not the police, reopened the dialogue
with the authorities.” Bradshaw, 462 U.S. at 1045 (quoting
Edwards v. Arizona, 451 U S. 477, 486 n.9 (1981).

7
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informed of an attorney's arrival at the station. To be
consistent with Bradshaw, this court should hold that this
right, like the right not to be subjected to further
i nterrogation, stays wth the suspect until the suspect
initiates further conversation and the police obtain a know ng,
intelligent, and voluntary waiver.

1118 Bradshaw teaches that a suspect does not automatically
wai ve his Fifth Amendnment right to counsel by sinply initiating
a conversation regarding the investigation.? A suspect's
cancellation of his Fifth Amendnent right to counsel (after
having invoked the right to counsel) requires a two-prong
anal ysi s. Separate inquires nust be made and both prongs nust
be satisfied before the suspect loses the rights he gained by
i nvoki ng the right to counsel.?®

1119 This court followed the Bradshaw two-prong analysis
for continuation of interrogation of a suspect who has invoked

his Fifth Anmendnent right to counsel. In State v. Hanbly,° the

court held that after a suspect effectively invokes his Fifth
Amendnment Mranda right to counsel, the State nust neet two
criteria to renew interrogation:

(A) The State has the burden to show that the suspect

initiated further conversation with | aw enforcenent.

8 Bradshaw, 462 U.S. at 1044.

® The mmjority alludes to the two required steps under
Br adshaw and Hanson at 1952 and 74.

10 See State v. Hanbly, 2008 W 10, fY69-70, 307 Ws. 2d 98,
745 N. W 2d 48.
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(B) The State has the burden to show that the suspect
wai ved the right to counsel voluntarily, know ngly and
intelligently; that is, the waiver of counsel nust be
a knowing, intelligent, and voluntary waiver of a
known right.!?

1120 In Hanbly, as in the present case, the first criteria
was sati sfi ed. The Hanbly court then examined the facts to
determ ne whether Hanbly's waiver of his right to counsel after
the second Mranda warnings were given was know ng, intelligent,
and vol untary. '?

1121 In t he pr esent case, when St evens initiated
conversation with the detective shortly after invoking his right
to counsel, according to the law enforcenent officer, Stevens
said that "it was his [Stevens'] intention once again to waive
his right to an attorney." See majority op., 1118, 71. Stevens
is not quoted as, or treated as, knowingly, intelligently, and
voluntarily waiving his right to counsel at the nonent when he
initiated conversation with [ aw enforcenent officers.

122 The nmjority opinion does not assert that Stevens'
initiation of conversation with the |law enforcenent officer was
a valid waiver of his right to counsel. The nmmjority opinion
does not claim that Stevens waived his right to counsel before
he was given the second M randa warning. Not hing in the record

est abl i shes t hat St evens know ngly, intelligently, and

1 Hanbly, 307 Ws. 2d 98, 1168-70.
12 1d., 1798, 99.
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voluntarily waived his right to counsel before he was given the
second M randa warni ng.

1123 Thus when Stevens' attorney arrived at the police
station before the second Mranda warnings were given, Stevens
had not yet effectively cancelled his invocation of the right to
counsel

1124 The majority opinion incorrectly treats Stevens'
initiating conmunications with law enforcenent as a per se
cancel lation of his earlier invocation of the right to counsel
Stevens' initiating comunications with |aw enforcenent did not,
in and of itself, constitute a knowing, intelligent, and
voluntary waiver of the previously invoked right to counsel.
Initiating conversation wth |law enforcenent sinply nmade it
possible for there to be a subsequent knowi ng, intelligent, and
vol untary wai ver of the right to counsel

1125 The record denonstrates that the police did not obtain

a knowing, intelligent, and voluntary waiver of the right to
counsel until after Stevens' counsel appeared at the police
station. Therefore, during the interval between Stevens'

initiating conversation with the police and the second Mranda
war ni ng, Stevens' invocation of the right to counsel was stil
in existence and he had a right to be informed that his attorney
had arrived and to consult with his attorney if he wi shed to do
so. This right was violated in the present case.

1126 The najority does not apply the principles of Bradshaw
and Hanbly to the present case. The nmpjority treats a suspect's

initial invocation of the Fifth Amendnent right to counsel as a

10
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nullity once the suspect initiates conversation wth |aw
enf or cenment . The mpjority has no authority to support this
thesis. The majority pieces together snippets from case |aw not
addressing the issue presented in the instant case to support
its conclusion that we may treat the invocation of the right to
counsel as if it never occurred because the defendant nerely
initiated conversation with | aw enforcenent.

1127 The majority conplains that ny dissent "transfornis]
Bradshaw into a rule that an accused's invocation of the Fifth
Amendnent right to counsel renmains conpletely intact, no matter
what the accused says to withdraw or cancel that invocation,
until he 1is given and waives a second Mranda warning."
Majority op., 152 n.9. The nmpjority misstates ny position.

1128 My position is that a suspect's invocation of the
Fifth Amendnent right to counsel remains intact until (1) the
suspect, on his or her own accord, reopens dialogue with the
interrogators, and (2) the suspect knowi ngly, intelligently, and
voluntarily waives his or her Mranda rights. See f11112-117,
supr a. This interpretation of Bradshaw and application of
Bradshaw to the present case properly recognizes the sanctity of
a suspect's invocation of the right to counsel and the crucial
i mportance of a knowing, intelligent, and voluntary waiver of
that right.

1129 It seens likely that a suspect's initiation of
conversation will wusually be followed al nost imediately by the
interrogators’ obtaining a knowing, intelligent, and voluntary

wai ver of the right to counsel from the suspect (typically by

11
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adm ni stering M randa warnings). In the present case, however,

there was a significant gap between the suspect initiating

conversation and the suspect knowingly, intelligently, and
voluntarily waiving the right to counsel. The waiver did not
occur wuntil hours later (after counsel had arrived at the

station) when the second Mranda warni ngs were given.
130 Thus, | conclude that Stevens' statenents during the
second custodial interrogation were obtained in violation of

M randa, Edwards, and Bradshaw, and shoul d have been suppressed.

As | see it, precedent nore strongly commands the outcone | urge
than the outcome the najority reaches.
I

131 In addition to precedent, ny conclusion is supported
by the historical inportance of the protections offered by the
Fifth Amendnent and the longstanding tradition of protecting the
Fifth Amendnent right to counsel, once invoked, with particular
vi gi | ance.

1132 The Fifth Anmendnment enbodies the privilege against
self-incrimnation, which is "the essential mainstay of our
adversary system"?®® "[Qur accusatory system of crimnal
justice demands that the government seeking to punish an
i ndi vi dual produce the evidence against him by its own
i ndependent | abors, rather than by the cruel, sinple expedient

nl4

of conpelling it from his own nouth. Because of its

3 Mranda, 384 U S. at 460.
4 d.

12
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fundanmental inportance, "the privilege has consistently been
accorded a |iberal construction."?'®

133 In order to honor fully the privilege against self-
incrimnation, Mranda requires police to inform suspects of
both the right to silence and the right to counsel, anobng other
t hings, before custodial interrogation may occur. M randa, 384
U S. at 479. Although the right to silence is a crucial elenent
of the privilege against self-incrimnation, the Supreme Court
has confirmed that "additional safeguards are necessary when the

accused asks for counsel . "1

5 1d. at 461.

1 Edwards v. Arizona, 451 U.S. 477, 484 (1981).

See also Fare v. Mchael C, 442 U. S. 707, 719 (1979):

Whether it is a mnor or an adult who stands accused

the lawer is the one person to whom society as a
whol e |ooks as the protector of the legal rights of
that person in his dealings wth the police and the
courts. For this reason, the Court fashioned in
Mranda the rigid rule that an accused's request for
an attorney is per se an invocation of his Fifth
Amendnent  rights, requiring that all interrogation
cease.

At |l east one state has held that once a suspect invokes the
right to counsel, he is incapable of waiving that right outside
the presence of counsel. See People v. Cunningham 400
N.E. 2d 360 (N. Y. 1980).

The inportance of the right to counsel in Wsconsin is
evidenced by our legislature's crimnalizing the denial of
access to an attorney for a person in custody in certain
si tuati ons. See Ws. Stat. § 946.75 ("Woever, while holding
anot her person in custody and if that person requests a naned
attorney, denies that other person the right to consult and be
advised by an attorney at |aw at personal expense, whether or
not such person is charged with a crinme, is guilty of a Cass A
m sdeneanor."). Wsconsin Stat. 8 946.75 is not inplicated by
the facts of record in the present case.

13
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1134 This court should interpret and apply the Fifth
Amendnent and the relevant precedent wth the goal of
mai ntai ning, rather than shrinking, the Fifth Amendnent right to
counsel . Consistent with the United States Suprene Court's
declaration in Mranda, this court should construe precedent in
favor of protecting the right to counsel. The majority fails at
t his task.

1]

1135 The third reason for nmy conclusion is the pragmatic
concern that wunderlies the right to counsel and justifies
treating an invocation of the right to counsel wth great
respect.

1136 Although the United States Suprenme Court has stated

that voluntary confessions are an unmtigated good,' essenti al
to society's conpelling interest in finding, convicting, and
puni shing those who violate the law, "' the Court has also
recogni zed that "the pressure of custodial interrogation is so
imense that it 'can induce a frighteningly high percentage of
people to confess to crimes they never committed.'"?!® The

presence of counsel is a safeguard against the possibility of

fal se confessi ons.

' Maryland v. Shatzer, 130 S. C. 1213, 1222 (2010)
(quoting McNeil v. Wsconsin, 501 U S. 171, 181 (1991)).

18 3,D.B. v. North Carolina, 131 S. Ct. 2394, 2401 (2011)
(quoting Corley v. United States, 556 U S 303, 321 (2009)
(citing Steven A. Drizin & Richard A Leo, The Problem of Fal se
Confessions in the Post-DNA Wrld, 82 NC L. Rev. 891, 906-07
(2004))) (citing Mranda, 384 U.S. at 455 n.23).

14
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1137 When a false confession leads to a wongful
conviction, not only is the wongfully convicted person harned,
but so is society. A wongful conviction enables the qguilty
person to evade capture and commit nore crines. A wongfully
i mprisoned individual costs the taxpayers substantial suns of
nmoney for trial, incarceration, and |ater exoneration in sone
cases.

1138 Fal se confessions are, unfortunately, wunexceptional.
Al nost a quarter of the approximtely 2,000 exonerations studied
in a 2012 report involved a defendant who either falsely
confessed or was falsely accused by a co-defendant who
conf essed. *° According to recent data from the Innocence
Project, approximately 25 percent of wongful convictions
overturned by DNA evidence in the United States have involved
sone form of false confession.?® Wsconsin is not inmmune to the

ri sk of false confessions and fal se convictions. ?

19 See Saunel R Gross & Mchael Shaffer, National Registry
of Exonerations, Exonerations in the United States, 1989-2012 41
(2012).

20 see Innocence Project, False Confessions & Recording of
Cust odi al | nt errogati ons, avai |l abl e at
http://ww. i nnocencepr oj ect. or g/ Cont ent/ Fal se_Conf essi ons__Recor
ding O Custodial _Interrogations.php (last visited June 29,
2012).

2L of 891 individual exonerations listed by the 2012 study,
Wsconsin had the eighth highest nunber of any state, with 21
exonerations. Saunel R Goss & Mchael Shaffer, Nationa
Regi stry of Exonerations, Exonerations in the United States,
1989-2012 35 (2012).

15
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1139 For the reasons discussed above, | conclude that the
majority errs in its application of the Fifth Amendnent in the

present case.

|V
1140 In any event, even if | agreed with the mjority's
Fifth Amendnment analysis, which |I do not, | would rely on the
Wsconsin Constitution to reach a different result. As | noted

in ny dissent in Hanson, the United States Suprenme Court in

Moran v. Burbine, 475 U S. at 428, expressly invited the states

to pronmulgate their own rules governing the conduct of their
police officers to protect the individual rights of citizens.??
W sconsin shoul d accept that invitation.

141 As Justice Crooks noted in his dissent in Ward and as

| noted in Hanson, we have serious concerns about the United

States Suprene Court's decision in NMNoran. The nmajority

decisions in Hanson and VWard unfortunately provide an

opportunity, and perhaps even an incentive, for |aw enforcenent
officers to prevent individuals from neaningfully exercising the
Fifth Amendnent right against self-incrimnation and the Fifth
Amendnent right to counsel during custodial interrogation.

142 Like United States Supreme Court Justice John Paul
Stevens' dissenting opinion in Mran, | conclude that allow ng
| aw enforcenent officers to withhold from a suspect the fact
that an attorney has arrived or to deceive a suspect's attorney

pl aces the choice of whether an attorney will be present during

22 State v. Hanson, 136 Ws. 2d 195, 220, 401 N w2d 771
(1987) (Abrahanmson, J., dissenting) (citing Mran v. Burbine,
475 U.S. 412, 428 (1986)).

16
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guestioning in the hands of the |law enforcenent officers, not
t he individual being questioned. This outcone flies in the face
of the Fifth Anmendnent protections that Mranda was neant to
enforce.

1143 This court should reconsider its prior decisions
regarding the obligation that |aw enforcenment officers have to
keep suspects informed of an attorney's availability. Thi s
court should join the many state courts that have rejected the

United States Suprene Court's Mran decision and granted nore

23 Mpran, 475 U.S. at 453 (Stevens, J., dissenting).

17
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robust constitutional protections to their people under their

state constitutions or |aws.?

1144 For the reasons stated, | wite separately.

24 See, e.g., State v. Stoddard, 537 A 2d 446, 452 (Conn.
1988) ("[A] suspect nust be infornmed pronptly of tinely efforts
by counsel to render pertinent |egal assistance."); Bryan v.
State, 571 A 2d 170, 176 (Del. 1990) ("[A] purported waiver can
never satisfy a totality of the circunstances analysis when
police do not even inform a suspect that his attorney seeks to
render |egal advice."); People v. MCauley, 645 N E 2d 923, 930
(rrr. 1994) ("[When police, prior to or during custodial
interrogation, refuse an attorney appointed or retained to
assi st a suspect access to the suspect, there can be no know ng
wai ver of the right to counsel if the suspect has not been
informed that the attorney was present and seeking to consult
wth him" (quoted source omtted)); State v. Reed, 627
A.2d 630, 643 (1993) ("[When, to the know edge of the police
such an attorney is present or available, and the attorney has
communi cated a desire to confer with the suspect, the police
must make that information known to the suspect before custodi al
interrogation can proceed or conti nue. " (quoted source
omtted)); West v. Conmonwealth, 887 S.W2d 338, 343 (Ky. 1994)
("[T]here is no logical basis for distinguishing between an
attorney requested by an accused and an attorney requested, as
in this case, by a famly nenber on behalf of t he
accused . . . ."); People v. Bender, 551 Nw2d 71, 79 (Mch.
1996) ("[I]n order for a defendant to fully conprehend the
nature of the right being abandoned and the consequences of his
decision to abandon it, he must first be informed that counsel
who could explain the consequences of a waiver decision, has
been retained to represent him"); Dennis v. State, 990
P.2d 277, 286 (Ckla. Cim App. 2001) ("[Clombn sense and
fundanmental fairness suggest the fact of the attorney's presence
is inmportant information a suspect would use in determning
whether to waive or invoke his rights."); Comonwealth v.
Mavredakis, 725 N E 2d 169, 179 (Mass. 2000) ("Wen an attorney
identifies hinself or herself to the police as counsel acting on
a suspect's behalf, the police have a duty to stop questioning
and to inform the suspect of the attorney's request
i medi ately."); State v. Roache, 803 A 2d 572, 579 (N H 2002)
("[l]nterrogating officers have a duty to stop questioning the
suspect and inform the suspect that the attorney is attenpting
to contact himor her.").

18
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